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Title 7—AGRICULTURE

Chapter VIll—Agricultural Stabiliza-
tion and Conservation Service,
(Sugar), Depariment of Agriculture

SUBCHAPTER F—DETERMINATION OF NORMAL
YIELDS AND ELIGIBILITY FOR ABANDONMENT
AND CROP DEFICIENCY PAYMENTS (SUPP. 14)

PART 842—BEET SUGAR AREA

Approved Local Producing Areas for
1970 Crop

Pursuant to the provisions of section
303 of the Sugar Act of 1948, as amended,
§ 842.16 is added to read as follows:

§ 842.16 Approved Iocal producing
areas for the 1970 crop.

Notice is given that for the purposes of
considering eligibility for abandonment
and crop deficiency payments to be made
prior to-January 1, 1972, on the 1970-
crop sugar beets, the respective Agricul-
tural Stabilization and Conservation
county committees have determined with
respect - to the following counties and
local producing areas that due to drought,
flood, storm, freeze, disease, or insects,
the actual yields of commercially recov-
erable sugar from the acreages planted
to sugar beets on farms in each such
county or local producing area were be-
low 80 percent of the applicable normal
yields either for 10 percent or more of the
number of such farms or for 10 percent
or more of the total acres of sugar beets
planted on all farms in such county or
local producing area.

(a) ARIZONA
Entire Counties
Cochise. Pinal.
Maricopa. Yuma.
Pima.
(b) AREANSAS
Entire Counties
Clay.
(c) CarrrorRNIA
Entire Counties
Alameda. Sutler.
Kings. . Tulare.
Sacramento, .
Individual Local Producing Areas—Counties
and Areas
Butte: Area 2.

Colusa: Area 1; Area 2; Area 3.

Merced: Area 2.

Monterey: T. 14 S, R.3E.; T. 16 S,, R. 3 E.

San Joaquin: Area 1; Areg 2; Area 4; Ares
6; Area 8; Area 9; T.1 N, R.8E; T.2 8.,
R.8E.

Ventura: Area 1; Area 2; Area 3.

TYolo: Area 1; Area 5; Ares 6; Area 7.

(d) Corozano

Entire Countles
Adams. Montrose.
Arapahoe. 2lorgan.
Baca, Otero,
Bent. ouray.
Boulder. Phillips,
Cheyenne, Prowers.
Crowley. Pueblo.
Delta. Sedgwick,
Kit Carson. TWashington,
Iarimer. Weld,

Yuma,
Mesa.,
(e) Iramo

Entire Counties
Adg. Franklin,
Bannock. Gem, :
Bingham., Jefferson,
Blaine, Owyhee.
Bonneville. Payette.
Canyon. Power.
Carlbou. Twin Falls,
Cassia, Washington.
Lincoln,
Individual Local Producing Areas—Countles

. and Areas

Jerome: Area 1; Area 2; Arca 4; Area 6.
Minidoka: Area 1.

(1) Towa

Entire Counties
Cerro Gordo. Kossuth,
Franklin,

(g) Eansas

Entire Counties
Cheyenne, Rawling,
Decatur, Sheridan,
Finney. Sherman.
Grant. Stanton,
Kearney. Thomns,
Logan. TWallace.

(h) Afxcmrcanw

Entire Countles
Arenac. Midland,
Clinton. Afonroe.
Gratiot. St. Clalr.
Isabella. Shiawassee.
Lenavvee.

Individual Local Producing Arcas—Counties
and Areas

Bay: Hampton; Willlams; Penconning.
Saginaw: Area 4; Area 5; Area 7.
Sanfilac: Area 1; Area 4; Area 6.
Tuscola: Wisner,

(1) DINNESOTA

Entire Counties
Big Stone, West Polk,
Chippewa. Redwood,
Clay. Renville,
Freeborn. Swift.
Xandiyohi, Traverse,
Kittson. - viaseca.
Marshall, Watonwan,
Norman. TYellow Medicine,

. 21979

. Rules and Regulatiohs

(J) Mussoumx
Entire Countles
Dunklin, Pemliscot.
Nevw 2adrid,
(k) 2SoTara
Entire Counties
Blg Horn. Prairie.
Blaine, Ravaill,
Broadwater. Richland.
Carbon. Stillwater.
Custer, Treasure.
Davicon. TYellowstone.
Indivdual Local Preducing Areas—Countics
and Areas i
Rozcbud: Area 1; Area 2.

(1) NEDRASEA
Entire Counties

Box Butte. Relth.

Burt. Lincoln,

Cheocso. Morrill.

Cheyenne. Perkins,

Davicon. Red Willow.

Douel, Sloux.

Individual Local Producing Areac—Counties
and Areas

Scotts Blufl: Area 1; Area 2; Area 3; Area
4; Area b; Area 6.

(m) New Mexico

Entire Counties
curry. Hidalgo.
Grant. Luna.

(n) NoxrtE Daxora

Entire Counties
Cacs. Richland.
Grand Forks. Traill,
Pombina, Walsh,

(o) O=m0

Entire Countles
Allen, Ottawa.
Deflance. Putnam.
Fulton. Sandusky.
Hancock, Seneca.
Hardin, Van Wert.
Henry. Wood.
Lucas.

{p) O=z=cox

Entire Counties
2athuer. Umatilla.

(q) Texas

Entire Countles
Baolley. 2Jocre.
Castro. Oldham.

Parmer.
Deaf Smith. Potter.
Haortley. Randall,
(r) Uramx

Entire Countles
Box Elder. Juab.
Cache. 24M1ard.
Carbon. Salt Iake.
Davis. Saxnpete,
Emery, Sevier.
Iron. Ttah.
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(s) WASHINGTON
Entire Counties

Adams. Grant.
Benton. Walla Walla.
Franklin, Yakima.
(t) Wzonne
. Entire Counties
Big Horn. Park.
Converse. Platte.
Goshen.,
STATELENT OF BASES AND
CONSIDERATIONS

One of the conditions of eligibility of
a sugarbeet producer for an acreage
abandonment or crop deficiency payment
to be made prior to January 1, 1972, is
that the farm of such producer be lo-
cated in a county or local producing area
for which the county Agricultural Stabi-
lization and Conservation Committee de-
termines that certain natural conditions
have caused a prescribed amount of
damage to the sugarbeet crop.

The purpose of this supplement is to
give notice that specific counties and
local producing areas have qualified
under the requirements with respect to
the 1970 crop of sugarbeets and that any
sugarbeet producer operating a farm
which is located in any one of these
counties or local producing areas and
which is otherwise qualified may apply
for payment accordingly, if he has not
already done so.

Effective date. In view of the limited
time remaining before January 1, 1972,
in which the determinations set forth in
§ 842.16 shall apply to 1970 crop aban-
donment and deficiency payments made

before such date, as well as the need to .

make such payments available without
delay, it is hereby found and determined
that complience with the notice, proce-
dure and effective date requirements in
5 U.S.C. 553 is impracticable and not in
the public interest, and this notice shall
‘become effective on the date of publica-
tion (12-28-71).

Signed at Washington, D.C. on De-
cember 15, 1971,
E, J. PERSON,
Acting Deputy Administrator,
State and County Operations.

[FR Doc.71-18870 Filed 12-27-71;8:47 am]

SUBCHAPTER H—DETERMINATION OF WAGE
. RATES
PART 863—WAGES; SUGARCANE;
FLORIDA

Fair and Reasonable Wage Rates

Pursuant to the provisions of section
301(c) (1) of the Sugar Act of 1948, as
amended (herein referred to as “act”),
after investization and consideration of
the evidence obtained at the public hear-~
ing held in Belle Glade, ¥la., on July 13,
1971, the following determination is
hereby issued:

‘The regulations previously appearing
in these sections under “Determination
of Wage Rafes; Sugarcane; Florida” re-

863.36

RULES AND REGULATIONS

main in full force and effect as to the
crops to which they were applicable, ,

Sec.

863.28
863.29
863.30
863.31
863.32
863.33
863.34

Requirements,

Applicabllity of wage requirements.
Payment of wages.

Evidence of compliance.

Subterfuge.

Clalm for unpaid wages.

Fallure to pay all wages in full.”
Checking compliance.

AUTHORITY: Secs. 863.28 to 863.35 issued
under secs. 301, 403, 61 Stat. 929, as amended,
932; 7U.S.0. 1131, 1153.

§ 863.28 Requirements.

A producer of sugarcane in Florida
shall be deemed f{o have complied with
the wage provisions of the act if all per-
sons employed on the farm in production,
cultivation, or harvesting work, as pro-
vided in § 863.29, shall have been paid in
accordance with the following:

(a) Wage rates. All such persons shall
have been paid in full for all such work
and shall have been paid wages in cash
therefor at rates required by existing le-
gal obligations, regardless of whether
those obligations resulted from an agree-
ment (such as a labor union agreement)
or were created by State or Federal legis-
lative action, or at rates as agreed upon
between the producer and the worker,
whichever is higher, but not less than the
following, which, shall become effective
on January 10, 1972, and shall remain
in effect until amended, superseded, or
terminated:

(1) Work performed on a time basis.

Rate
- Class of worker per hour
(1) Tractor drivers and principal op-
erators of mechanical harvesting and
* loading equipment
(i1) Al other workers, including those
employed to assist in the operation
of mechanical harvesting and load-
ing equipment such as harvester
cutier blade operators_cao— oo oo

(2) Workers 14 and 15 years of age and
Full-time students when employed on a
time basis. For workers 14 and 15 years
of age and, where the Secretary of Labor
has by certificate or order provided for
the employment of full-time students 14
years of age or older on & part-time basis
(not to exceed 20 hours in any workweek
during the time school is in session) or
on a part-time or full-time basis during
school vacations, the rate shall be not less
than 85 percent of the applicable hourly
rate for the class of worker prescribed in
subparagraph (1) of this paragraph.
(The act provides that the employment
of workers under 14 years of age, or the
employment of workers 14 and 15 years
of age for more than 8 hours per day, will
result in a deduction from Sugar Act pay-
ments to the producer.)

(3) Apprentice operators of tractors
and mechanical harvesting and loading
equipment when employed on a time
basis, The hourly wage rate for a learner
or apprentice, who is being trained as &
tractor driver or the principal operator of
mechanical harvesting or loading equip-
ment, shall be not less than $1.85. The
training period for such workers shall not
exceed 6 workweeks.

$2.10

(4) Handicapped workers when cme«
ployed on g time basis. The wage rato
for workers certified by the Reglonal Di«
rector, Wage and Hour and Public Con-
tracts Divisions, U.S. Department of
Labor, 1371 Peachtree Street NE, At-
lanta, GA 30309, to be handicapped be-
cause of age or physical or mental defi-
ciency or injury, and whose productive
capacity is thereby impaired, shall be not
less than 75 percent of the applicable
hourly rate for the class of worker pre-
scribed in subparagraph (1) of thiy
paragraph.

(5) Work performed on a picccwork
basis. The piecework rate for any opero-
tion shall be as agreed upon between the
producer and the worker. The houtly
rate of earnings of each worker employed
on piecework during each pay period (not
to be in excess of 2 weeks) shall average
for the time worked at piecework rates
during such pay period not; less thon the
applicable hourly rate for the class of
worker prescribed in subpsragraph (1),
(2), (3), or (4) of this paragroph,

(b) Compensable working time. For
work performed under paragraph (a) of
this section, compensable working time
commences &t the time the worker iy re-
quired to start work and ends upon ¢om-
pletion of work in the fleld, except time
taken out for meals during the working
day. If the producer requires the operatox
of mechanical equipment, driver of
animal or any other class of worker
to report to a place other than the fleld,
such. as an assembly point or tractor thed
located on the farm, the fime spent in
transit from such place to the field and
from the field to such is compensablo
working time. Time spent in performing
work directly related to the prineipal
work performed by the worker, such ng
servicing equipment, is compensablo
working time. Time of the worker while
being transported from & central recruit-
ing point or labor camp to the farm is not
compensable working time.

(c) Equipment mecessary to perform
work assignment. The producer chall
furnish without cost to the worker any
equipment required in the performanco
of any work assignment, The worker may
be charged for the cost of such equip-
ment in the event of its loss or destruc-
tion through neglicence of tho worker.
Equipment includes, but is not limited
to, hand and mechanical tools and spe-
cial wearing apparel, such as boots and
raincoats, required to discharge the work
assignment.

§ 863.29 Applicability of wage require-
ments,

The wage requirements of this port
apply to all parsons who are employed
or who work on the farm in operations
directly connec¢ted with the production,
cultivation, or harvesting of sugarcane
on any acreage from which sugarcane is
marketed or processed for the production
of sugar, harvested for seed, or any acre-
age which qualifies as bona flide aban-
doned. Such persons include fleld
overseers or supervisors while directing
other workers, and those workers em-
ployed by an independent contractor
who perform services on the farm. The
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wage requirements are not applicable to
persons who voluntarily perform work
without pay on the farm for a religious
or charitable institution or organization;
inmates of a prison who work on a farm
operated by the prison; truck drivers em-
ployed by & contractor engaged only in
hauling sugarcane; members of & coop-
erative arrangement among producers
for the exchange of labor to be performed
by themselves or members of their
. fTamilies; persons who have an agreement
with the producer to perform all work
on & specified acreage in return for a
share of the crop or crop proceeds if
such share, including the share of any
Sugar Act payments, results in earnings
at least as much as would otherwise be
received in accordance with the require-
ments of this part for the work per-
formed; independent contractors and
members of their immediate families;
or workers periorming services which
are indirectly connected with the produc-
tion, cultivation, or harvesting of sugar-
cane; including but not limited to
mechanics, welders, and other mainte-
nance workers and repairmen,

§ 863.30 Paymentof wages.

‘Workers shall be paid in cash for all
work performed, except to the extent
that the cash payment is reduced by the
following deductions: "Cash advances
made to the worker by the producer;
the markef value or the amount agreed
upon for supplies furnished by the pro-
ducer at the request of the worker;
meals, lodging, and transportation ex-
pense which the producer agreed to fur-
nish fora stated amount; and mandatory
deductions such as taxes and soclal
security contributions. In addition, a

. producer may deduct the amounts he
has paid to a third party on behalf of
the worker in connection with his em-
ployment as a farmworker which are
acknowledged in writing signed by the
worker or his agent or substantiated by
other evidence acceptable to the county
ASC committee to be an indebtedness
of the worker, and which cover the ex-
pense of services and benefits furnished
the worker by the third party, and which
the worker or his agent has agreed may
be deducted from his wages, such as pub-
lic utilities, medical services, group hos-
pitalization or other insurance for the

_ benefit of the worker. As evidence of
payments to a third party for which a
deduction is made from the earnings of
a worker, the producer shall maintain

_ for a period of 3 years, for the inspec-
tion of the worker and the local county
ASCS office, receipted bills or other
written satisfactory evidence that sup-

port such deductions. Payments made to-

& labor coniractor, supervisor, or labor
trainer, or the cost of meals, lodging,
transportation, and insurance covering
injury or illness resulting from employ~
ment, any or all of which the producer
agreed to furnish the worker free of
charge, shall not be deducted from cash
wages due the worker. When any deduc-
tions are made, the producer shall fur-
nish to the worker at time of settlement,
o statement showing the gross amount
of wages due for work performed and
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the amount of each deduction properly
identified.

§ 863.31 Evidence of compliance.

Each producer subject to the provi-
sions of this part shall keep and pre-
serve, for a period of 3 years following
the date on which his application for a
Sugar Act payment is filed, such wage
records as will demonstrate that each
worker has been paid in full in accord-
ance with the requirements of this part.
Wage records should set forth dates work
was performed, the class of work per-
formed, units of work (piecework or
hours), agreed upon rates per unit of
work, total earnings and any permissible
deductions, and the amount pald each
worker. The producer shall furnish upon
request to the appropriate Agricultural
Stabilization and Conservation County
Committee such records or other evi-
dence as may satisfy such committee
that the requirements of this part have
been met.

§ 863.32 Subterfuge.

The producer shall not reduce the
wage rates to workers below those deter-
mined in accordance with the require-
ments of this part through any subter-
fuge or device whatsoever.

§863.33 Claim for unpaid wages.

Any person who believes he has not
been paid in accordance with this part
may file a wage claim with the local
Agricultural Stabllization and Conser-
vation County Commitiee agrinst the
producer on whose farm the work was
performed. Such claim must be filed on
Form S5U-191, entitled “Claim Against
Producer for Unpald Wages,” within 2
years from the date the work with re-
spect to which the claim is made was
performed. Detailed instructions and
Forms SU-191 are avallable af the local
county ASCS office. Upon receipt of a
wage claim the county office shall there-
upon notify the producer against whom
the claim is made concerning the repre-
sentation made by the worker. The
county ASC committee shall arrange for
such investigation as it deems necessary
and the producer and worker shall be
notified in writing of its recommenda-
tion for settlement of the claim. If either
party Is not satisfied with the recom-
mended settlement, an appeal may be
made to the Florida State Agricultural
Stabilization and Conservation Commit-
tee, 401 Southeast First Avenue, Gaines-
ville, F1, 32601, which shall likewise con-
sider the facts and notify the producer
and worker in writing of its recommen-
dation for settlement of the.claim. If
the recommendsation of the State ASC
Committee is not acceptable, elther party
may file an appeal with the Deputy Ad-
ministrator, State and County Opera-
tions, Agricultural Stabilization ond
Conservation Service, U.6. Department
of Agriculture, Washinston, D.C. 20250.
All such appeals shall be filed within 15
days after the date the written notice of
the recommended settlement is malled
by the respective committee, otherwise
such recommended settlement will be
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applied in making payments under the
act. If a claim is appealed to the Deputy
Administrator, State and County Opera-
tions, his decision shall be binding on
all partles insofar as payments under
the act are concerned. Appeals proce-
dures are set forth and explained fully
in Part 780 of this Title 7 of the Code
%O)I-'ederal Regulations (7 CFR Part

§ 863.34 Failure 10 pay all wages in foll.

(a) Notwithstanding the provisions of
this part requiring that ail persons em-
ployed on the farm in the production,
cultivation, or harvesting of sugarcane
be paid in full for all such work as one
of the conditions to be met by a producer
for payment under the act, if the pro-
ducer has falled to meet this condition
but has met all other conditions, a por-
tion of such payment, representing the
remainder after deducting from the pay-
ment the amount of accrued umpaid
wages, may be disbursed to producer(s)
upon a determination by the county com-
mittee (1) that the producer has made a
full disclosure to the county committee or
its representative of any Enown failure
to pay all workers on the farm wages in
full as a condition for payment under the
Sugar Act; and (2) that either (1) the
faflure to pay all workers thelr wages in
full was caused by the financial inability
of the producer; or (i) the failure to pay
all workers in full was caused by an inad-
vertant error or was not the fault of the
producer or his agent, and the producer
has used reasonable dilizence to locate
and to pay in full the wages due all such
workers. If the county committee makes
the determination as heretofore provided
in this paragraph, such committee shall
cause to be deducted from the payment
for the farm the full amount of the un-
paid wages which shall be paid promptly
to each worker involved if he can be lo-
cated, otherwise the amount due shall be

held for his account, and the remainder -

of the payment for the farm, if any,
shall be made to the producer. If the
county committee determines that the
producer did not poy all workers in full
because of an inadverant error that was
not discovered until after he received his
Sugar Act payment, the producer shall be
ploced on the claims control record for
the total amount of the unpald wages.
(b) Except as provided in paragreph
(a) of this section, if upon Investization
the county committee determines that
the producer fafled to pay all workers
on the farm the required wages, the en-
tire Sugar Act payment with respect to
such a farm shall be withheld from the
producer until such time as evidence is
presented to the county committee which
il satisfy the county committee that all
workers have been paid in full the wages
eamed by them; or if unpaid workers
cannot be located, and the counfy com-
mittee determines that the producer used
reasonable diligence to locate such work-
ers, the amounts of wnpaid wages shall
be deducted from the Sugar Act payment
computed for the farm and the balance
released to the producer after the expira-
tion of 1 year from the date payment
would otherwise be made. If payment
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has heen made to the producer prior to
the county committee’s determination
that all workers on the farm have not
been paid in full, the producer shall be
placed on the claims control record for
the total payment until the county com-
mittee determines that all workers on
the farm have been paid in full, the
producer refunds the entire amount of
debt; or a setoff in the amount of the
debt is made from a program payment
otherwise due the producer, or the
county committee after determining that
the producer ,used reasonable diligence
to locate such workers has recovered
from such producer the amount of un-
paid wages computed for the farm.

§ 863.35 "Checking compliance.
The procedures to be followed by

county ASCS offices in checking compli-.

ance with the wage requirements of this
part are set forth under the heading
“Wage Rate Determinations” in Hand-
book 3-SU, issued by the Deputy Ad-
ministrator, State and County Opera-
tions, Agricultural Stabilization and
Conservation Service. Handbook 3-SU
may be inspected at local county ASCS
ofiices, and copies may be obtained from
the ‘Florida State ASCS Office, 401
?gug{xeast First Avenue, Gainesville, FL
601,

STATEMENT OF BASES AND CONSIDERATIONS

General. The foregoing determination
provides fair and reasonable wage rates
to be paid for work performed by persons
employed on the farm in production, cul-~
tivation, or harvesting of sugarcane in
Florida as one of the conditions with
which producers must comply to be eli-
gible for payments under the act.

Requirements of the act and standards
employed. Section 301(e) (1) of the act
requires that all persons employed on the
farm in the production, cultivation, or
harvesting of sugarcane with respect to
which an application for payment is
made, shall have been paid in full for all
such work, and shall have been paid
wages therefor at rates not less than
those that may be determined by the Sec-
retary to be fair and reasonable after
investigation and due notice and oppor-
tunity for public hearing, and in making
such determinations the Secretary shall
take into consideration the standards
therefor formerly established by him un-
der the Agricultural Adjustment Actras
amended (i.e., cost of living, prices of
sugar and byproducts, income from
sugarcane, and cost of production), and
the differences in conditions among vari-
ous sugar-producing areas.

Wage determination. This determina-
tion differs from the prior determination
in that minimum hourly wage rates are
increased 10 cents per hour for work per-
formed on a time basis. The new mini-
mum hourly rates are $2.10 for tractor
drivers and principal operators of me-
chanical harvesting and loading equip-
ment, and $1.85 for all other workers,
" Other provisions of the prior determina-
tion continue unchanged. i

A public hearing was held in Belle
Glade, Fla., on July 13, 1971, at which
interested persons were afforded the op-

)
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portunity to testify on whether the wage
rates established for Florida sugarcane
fieldworkers in the wage determination
which became effective on October 26,
1970, continue to be fair and reasonable
under the circumstances, or whether
such determination should be amended.
Testimony was presented by two repre-
sentatives of sugarcane producers and
one representative of fieldworkers.
Representatives of producers recom-
mended a modest wage increase for
sugarcene workers. They also recom-
mended that there be no change in the
worker classifications, and that the pro-
vision for payment of an apprentice rate
to inexperienced mechanical operators
be retained in the determination. One
witness, representing the Florida Sugar
Cane League, testified that the present
worker classification provides producers
with sufficient flexibility in paying work-
ers’ wages. The witness gave recognition
to the need for an increase in the
minimum wage rates for sugarcane field-
workers to offset the effects of inflation,
but also stated that since the productivity
of workers has not increased, the cost of
a wage increase must be offset by an in-
crease in the price of sugar or the pro-
ducer will be forced to bear the added
cost. The witness further testified that
the average earnings durlng the 1970-71
harvest season of canecutters in Florida
was $2.13 per hour, approximately 22
percent above the rate specified in the
determination and 64 percent above the
agricultural minimum wage rate speci-
fied in the Fair Labor Standards Act.
With regard to producers’ ability to pay

- higher wages, the witness stated that

even with an expected acreage increase
for the 1971-72 crop, most of the addi-
tional cane will have to be grown on
colder and less desirable land where
productivity will be lower and where the
average yield per acre will be reduced. He
also poirted out that over the 12-month
period, June 1970 to June 1971, the parity
index increased 5.6 percent while the
price of raw sugar increased only 3.9
percent, .

A sugarcane producer representing the
Floride Farm Bureau supported the rec-
ommendation for moderate wage in-
creases by stating that since sugarcane
wage rates have a direct effect on*other
crop rates in Florida, & large increase
in wages may have a damaging effect on
farmers whose crops have little or no
margin of profit.

A witness on behalf of labor, represent-
ing the International Association of
Machinists and Aerospace Workers,
AFL-CIO, testified that the IAM has a
contract with one of the principal
sugarcane growers and processors in the
Glades area which includes only skilled
workers and provides wage rates for
tractor driver from approximately $2.10
to $2.20 per hour and hourly rates up to
$2.55 for harvesting equipment opera-
tors. The witness also stated that the
IAM is the only organization represent-
ing operators in the sugar industry and
that, although they are not now nego-
tiating with other companies, they hope
someday to represent the entire industry.

Consideration has been given to the
recommendations and testimony pre-
sented at the public hearing; to the re-
turns, costs, and profits of producing
sugarcane obtained by fleld survey for
recent crops and recast in terms of condi-
tions likely to prevail for the 1971 c¢rop;
to other standards generally considered
in wage determinations, including tho
cost of living and the producer’s abillty
to pay; and to the President’s current
economic wage and price stabilization
program. Analysis of these and other
relevant factors indicates that the mini-
mum rates established in this determina~
tion are fair and reasonable and within
the producers’ ability to pay.

The wage determination for Florida
sugarcane fieldworkers is normally issued
by the Department each year in Octobor
just prior to the stert of harvesting op-
erations. However, on August 15, 1971,
the President announced & freeze on
wages and prices for the 90-dny period
ending November 13, 1971, Wage rates
could not be increased during that period.
A transition from the 90-day freeze to o
more flexible system of economic stabili-
zation was provided by Presidentinl
Executive Order No. 11627 of October 15,
The Pey Board, which was established
under that order, adopted policies on No«
vember 8 governing pay adjustmonts
after the general freeza, On and after
November 14, 1971, permissible annual
aggregate increases will be those nor-
mally considered supportoble by produce
tivity improvement and cost of lving
trends. The general pay increase stand-
ard initially established by tho Pay
Board is 5.5 percent.

The increase in minimum wage rates
for both classes of workers has been de-
fermined by applying the 5.5 percent gon«
eral pay standard and rounding the re-
sulting rates to the nearest b-cont in-
crement. Therefore, the increase of 10
cents per hour closely reflects the general
standard of the Pay Board, with actual
increases of 5 percent for tractor drivers
and principal operators of mechanical
harvesting and loading equipment and
5.7 percent for all other workers. The
productivity of Florida fieldworkors hag
increased about 6 percent per year on
average over the last 10 yenrs, while the
cost of living has increased slightly moro
than 4 percent during the past 12 months,

As recommended by sugarcene pro-
ducers, this determination retains the
worker classifications and the provislon
for payment of an apprentice rate to in-
experienced mechanicel operators con-
tained in the prior determination, The
wage increases established in the doter«
mination will have some eoffect on 1971
crop wages since about half of the har-
vest work will be performed at the new
rates. The higher rates will be effective
for most of the production and cultiva-
tion work on the 1972 crop.

This determination is issued on a con«
tinuing basis and will remain in effect
until amended or terminated. Howbvor,
the Department will keep the wape situn-
tion under review and will conduct in«
vestigations and hold hearings annually.
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Accordingly, Thereby find and conclude
that the foregoing wage determination
will effectuate the wage provisions of the
Sugar Act of 1948, as amended.

Note: The recordkeeping and reporting re-
quirements of these regulations have been
approved by, and subsequent recordkeeping
and reporting requirements will be subject
to the approval of the Office of Management
and Budget in accordance with the Federal
Reports Act of 1942,

‘Effective date. This determination shall
become effective on January 10, 1972,
Signed at Washington, D.C., on De-
cember 22, 1971,
KENNETH E. FRICR,
Administrator, Agricultural Sta-
bilization and Conservation
Service.
[FR Doc.71-18909 Filed 12-27-71;8:50 am]

PART 864—SUGARCANE; LOUISIANA
Fair and Reasonable Wage Rates

Pursuant to the provisions of section
301(c) (1) of the Sugar Act of 1948, as
amended Cherein referred to as “act”),
" after investigation and consideration of

the evidence obfained at the public hear-

ing held in Houmas, La., on July 9, 1971,

the following determination is hereby

issued. )
The regulations previously appearing
- in these sections under “Determination
of Wage Rates; Sugarcane; Louisiana”
remain in full force and effect as to the
erops to which they were applicable,

Sec.

864.23
864.24
864.25
864.26
864.27
864.28

Reguirements,
Applicability of wage requirements.
Payment of wages.
Evidence of compliance.
Subterfuge.
Claim for unpaid wages.
86429 Failure to pay all wages in full.
864.30 Checking compliance. .
- ATTEORITY: Secs. 86423 to 864.30 issued
under secs. 301, 403, 61 Stat. 929, as amended,
932; 7 U.S.C. 1131, 1153,

§864.23 Requirements.
A producer of sugarcane in Louisiana,
shall be deemed to have complied with
the wage provisions of the act if all per-
sons employed on the farm in production,
cultivation, or harvesting work, as pro-
vided in § 864.24, shall have been paid in
accordance with the Iollowing:
(a) Wage rates. All such persons shall
have been paid in full for all such work
- and shall have been paid wages in cash
therefor at rates required by existing
legal obligations, regardless of whether
those obligations resulted from an
agreement (such as a labor union agree~
ment) or were created by State or Fed-
eral legislative action, or at rates as

. agreed upon between the producer and
the worker, whichever is higher, but not
less than the following, which shall be-
come effective on January 10, 1972, and
shall remain in effect until amended,
superseded, or terminated:
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(1) Work performed on a time basis.

Class of worker: Rate per
Harvest work: hour
Harvester and loader operators... $1.76
‘Tractor drivers, truck drivers, har-
vester bottom blade operntors,

and hoist operators —ameee 1,70
All other harvesting workerg.-... 1.60
Production and cultivation work:
Tractor drivers 1.65
All other preduction and cultf-
vation WorkerSemecmmcccanamean 1.¢0

(2) Workers 14 and 15 years of age
and full-time students when employed on
a time basis. For workers 14 and 15 years
of age and, where the Secretary of Labor
has by certificate or order provided for
the employment of full-time students 14
years of age or older on a part-time basis
(not to exceed 20 hours in any workweek
during the time school is in session) or
on a part-time or a full-time basis dur-
ing school vacations, the rate shall be not
less than 85 percent of the applicable
hourly rate for the class of worker pre-
seribed in subparagraph (1) of this para-
graph. (The act provides that the em-
ployment of workers under 14 years of
age, or the employment of workers 14
and 15 years of age for more than 8
hours per day, will result in a deduction
from Suger Act payments to the pro-
ducer.)

(3) Handicapped worlkers when em-
ployed on a time basis. The wage rate for
workers certified by the Regional Direc-
tor, Wage and Hour and Public Contracts
Divisions, U.S. Department of Labor,
1931 Ninth Avenue South, Birmingham,
AL.35205, to be handicapped because of
age or physical or mental deficlency or
injury, and whose productive capacity
is thereby impaired, shall be not less
than 75 percent of the applicable hourly
rate for the class of worker prescribed
in subparagraph (1) of this parasraph.

(4) Work performed on a piecework
basis. The piecework rate for any opera-
tion shall be as agreed upon between
the producer and the worker. The howrly
rate of earnings of each worker em-
ployed on plecework during each pay
period (not to be in excess of 2 weeks)
shall average for the time worked at
plecework rates during such pay period
not less than the applicable hourly rate
for the class of worker prescribed in sub-
paragraphs (1), (2), and (3) of this
paragraph.

(b) Compensable working ttme. For
work performed under paragraph (a) of
this section, compensable working time
commences at the time the worker is re-
quired to start work and ends upon com-
pletion of work in the field, except time
taken out for meals during the working
day. If the producer requires the opera-
tor of mechanical equipment, driver of
animals, or any other class of worker to
report to a place other than the field,
such an assembly point or a tractor shed
located on the farm, the time spent in
transit from such place to the fleld and
from the field to such place is compen-
sable working time. Time spent in per-
forming work directly related to the
principal work performed by the worker,
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such as servicing equipment, Is compen-
sable working time, Time of the worker
while being transported from a central
recruiting point or labor camp to the
farm is not compensable working time.
< (¢) Equipment necessary to perform
work: assignment. The producer shall fur-
nish without cost to the worker any
equipment required in the performance
of any work assignment. The worker may
be charged for the cost of such equip-
ment in the event of its loss or destruc-
tion through nezlizence of the worker.
Equipment includes, but is not limited
to, hand and mechanical tools and spe-
cial wearing apparel, such as boots and
raincoats, required to discharge the work
assignment.

§864.24 Applicability of wage require-
ments,

The wage requirements of this part
apply to all persons who are employed
or who work on the farm in operations
directly connected with the production,
cultivation, or harvesting of sugarcane
on any acreage from which suzarcane
is marketed or processed for the pro-
duction of susar, harvested for seed, or
any acreage which qualifies as bona fide
abandoned. Such persons include field
overseers or supervisors while directing
other workers, and those workers em-
ployed by an independent contractor
who perform services on the farm. The
wage requirements are not applicable to
persons who voluntarily perform work
without pay on the farm for a religious
or charitable institution or organiza-
tion; inmates of a prison who work on a
farm operated by the prison; truck
drivers employed by & contractor en-
gaged only in hauling sugarcane; mem-
bers of a cooperative arrangement among
producers for the exchange of lzbor to
be performeé by themselves or mem-
bers of thelr families; persons who have
on agreement with the producer to per-
form all work on a specified acreage in
return for a share of the crop or crop
proceeds if such share, including the
share of any Sugar Act payments, re-
sults In earnings at least as much as
would otherwise be recelved in accord-
ance with the requirements of this part
for the work performed; independent
contractors and members of their im-
medinte familles; or workers perform-
ing services which are indirectly con-
nected with the production, cultivation,
or harvesting of sugarcane, including
but not limited to mechanies, welders,
and other maintenance workers and
repairmen.

§ 864.25 Payment of wages.

Workers shall be pald in cash for all
work performed, except to the extent
that the cash payment is reduced by the
following deductions: Cash advances
made to the worker by the producer; the
market value or the amount agreed upon.
for supplies furnished by the producer
at the request of the worker; meals, lodg-
Ing, and transportation expense which
the producer agreed to furnish for a
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stated amount; and mandatory deduc-
tions such as taxes and social security
contributions. In addition, a producer
may deduct the amounts he has paid to a
third party on behalf of the worker in
connection with his employment as a
farm worker which are acknowledged in
writing signed by the worker or his agent
or substantiated by other evidence ac-
ceptable to the county ASC committee to
be an indebtedness of the worker, and
which cover the expense of services and
benefits furnished the worker by the
third party, and which the worker or
his agent has agreed may be deducted
from his wages, such as public utilities,
medical services, group hospitalization
or other insurance for the benefit of the
worker. As evidence of payments to a
third party for which a deduction is
made from the earnings of a worker, the
producer shall maintain for a period of
3 years, for the inspection of the worker
" and the local county ASCS office, re-

ceipted bills or other written satisfac-

tory evidence that support such deduc-
tions. Payments made to a labor contrac-
tor, supervisor, or labor trainer, or the
cost of meals, lodging, transportation,
and insurance covering injury or illness
resulting from employment, ‘any or all
of which the producer agreed to furnish
the worker free of charge, shall not be
deducted from cash wages due the
worker. When any deductions are made,
the producer shall furnish to the worker,
at time of settlement, a statement show-
ing the gross amount of wages due for
work performed and the amount of each
deduction properly identified.

§ 864.26 Evidence of compliance.

Each producer subject to the pro-
visions of this part shall keep and pre-
serve, for a period of 3 years following
the date on which his application for a
Sugar Act payment is filed, such wage
records as will demonstrate that each
worker has been paid in full in accord-
ance with the requirements of this part.
Wage records should set forth dates work
was performed, the class of work per-
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performed. Such claim must be filed on
Form SU-191 entitled “Claim Against
Producer for Unpaid Wages,” within 2
years from the date the work with re-
spect to which the claim is made was
performed. Detailed instructions and
Forms SU-191 are available at the local
county ASCS office. Upon receipt of &
wage claim the county office shall there-
upon notify the producer against whom
the claim is made concerning the repre-
sentation made by the worker. The
county ASC committee shall arrange for
such investigation as it deems necessary
and the producer and worker shall be
notified in writing of its recommenda-
tion for settlement of the claim. If either
party is not satisfied with the recom-
mended seftlement, an appeal may be
made to the Louisiana State Agricultural
Stabilization and Conservation Com-
mittee, 3737 Gove ent  Street,
Alexandria, LA 71303, which shall like-
wise consider the facts and notify the
producer and worker in writing of its
recommendation for settlement of the
claim, If the recommendation of the
State ASC committee is not acceptable,
either party may file an appesal with the
Deputy Administrator, State and County
Operations, Agricultural Stabilization
and Conservation Service, U.S. Depart-
ment of Agriculbure, Washington, D.C.
20250. All such appeals shell be filed
within 15 days after the date the wriften
notice of the recommended settlement
is mailed by the respective committee,
otherwise such recommended settlement
will be applied in making payments
under the act. If a claim is appealed to
the Depubty Administrator, State and
County Operations, his decision shall be
binding on all parties insofar as pay-
ments under the act are concerned. Ap-
peals procedures are set forth and

.explained fully in Part 780 of this Title 7

of the Code of Federal Regulations (7
CFR 780).

§ 864.29 Failure to pay all wages in full.

(a) Notwithstanding the provisions of
this part requiring that all persons em-

formed, units of work (piecework or *Ployed on the farm jn the production,

hours), agreed upon rates per unit of
work, total earnings and any permissible
deductions, and the amount paid each
worker, The producer shall furnish upon
request to the appropriate Agricultural
Stabilization and Conservation County
Committee such records or other evi-
dence as may satisfy such committee
that the requirements of this part have
been met.

§ 864.27 Subterfuge.

The producer shall not reduce the
wage rates to workers below those deter-
mined in accordance with the require-
ments of this part through any
subterfuge or device whatsoever.

§ 864.28 Claim for unpaid wages.

Any person who believes he has not
been paid in accordance with this part
may file & wage claim with the local
Agricultural Stabilization and Conser-
vation County Committee against the
producer on whose farm the work was

cultivation, or harvesting of sugarcane
be paid in full for all such work &s one
of the conditions to be met by a producer
for payment under the act, if the pro-
ducer has failed to meet this condition
but has met all other conditions, a por-
tion of such payment{, representing the
remainder after deducting from the pay-
ment the amount of accrued unpaid
wages, may be disbursed to producer(s)
upon a determination by the county
committee (1) that the producer has
made a full disclosure to the county com-
mittee or its representatives of any
known failure to pay all workers on the
farm wages in full as a condition for
payment under the Sugar Act; and (2)
that either (1) the failure to pay all
workers their wages in full was caused
by the financial inability of the producer,
or (il) the failure to pay all workers in
full was caused by an inadvertent error
or was not the fault of the producer or
his agent, and the producer has used
reasonable diligence to locate and to pay

in full the wages due all such workers.

If the county committeo makes the de«
termination as heretofore provided in
this paragraph, such committee shall
cause to be deducted from the payment
for the farm the full amount of the un-
paid wages which shell be pald promptly
to each worker involved If ho can ba
located, otherwise the amount due shall
be held for his account, and the re-«
mainder of the payment for the farm, if
eny, shall be made to the producer. If
the county committce determines that
the producer did not pay all workers in
full because of an inadvertent error that
was not discovered until after he recelved
his Sugar Act payment, the producer
shall be placed on the claims control
record for the total amount of the un-
pald wages.

(b) Except as provided in parasraph
(a) of this section, if upon investipation
the county committce determines that
the producer failed to pay all workers on
the farm the required wages, the entire
Sugar Act payment with respect to such
farm shall be withheld from the pro-
ducer until such time as evidence 1s pro-
sented to the county committee which
will satisfy the county committeo that
all workers have been paid in full the
wages earned by them, or if unpaid
workers cannot be located and the
county committee determines that the
producer used reasonable dilizence to lo-
cate such workers, the amounts of un-
paid wages shall be deducted from the
Sugar Act payment computed for tho
farm and the balance released to the pro-
ducer after the expiration of 1 year from
the date payment would otherwise be
made, If payment had been made to the
producer prior to the county committse’s
determination that all workers on the
farm have not been paid in full, the pro«
ducer shall be placed on the claims con-
trol record for the total payment until
the county committee determines that oll
workers on the farm have been paid in
full, the producer refunds the entire
amount of the debt, or & setoff in the
amount of the debt is made from a pro«
gram payment otherwise due tho pro-
ducer, or the county committeo after de«
termining that the producer used reason-
able diligence to locate such workers has
recovered from such producer the
amount of unpaid wages computed for
the farm.

§864.30 Checking compliance.

The procedures to bhe followed by
county ASCS offices in checking compli-
ance with the wage requirements of this
Part are set forth under the heading
“Wage Rate Determinations” in Hand«
book 3-SU, issued by the Deputy Ad-
ministrator, State and County Opera«
tions, Agricultural Stabilization and
Conservation Service. Copies of Hand«
book 3-SU may he inspected at local
county ASCS offices and coples may bo
obtained from the Louisiana State ASCS
Office, 3737 Government Street, Aloxan-
dria, LA T1303.

STATEMENT OF BASES AND CONSIDLRATIONS

General. The foregoing determination
provides fair and reasonable wage ratcs
to be paid for work performed by persons

Al
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employed on the farm in the production,
cultivation, or harvesting of sugarcane in
ILouisiana as one of the conditions with
which producers must comply to be-eligi-
ble for payments under the act.
Requirements of the act and standards
employed. Section 301(c) (1) of the act
requires that all persons employed on the
farm in the production, cultivation, or
harvesting of sugarcane with respect to
which an application for payment is
made, shall have been paid wages there-

. for at rates not less.than those that may

be determined by the Secretary to be fair
and reasonable after investigation an.d
due notice and opportunity for public

- hearing, and in making such determina-

tions, the Secretary shall take into con-
sideration the standards therefor for-
merly established by him under the Agri-
cultural Adjustment Act, as amended
G.e., cost of living, prices of sugar and
byproducts, income from sugarcane, and
cost of production), and the differences
in conditions among the various sugar-
producing areas.

Wage determination. This determina~-
tion differs from the prior determination
in that minimum hourly wage rates are
increased 10 cents per hour for all classes
of workers. The new minimum hourly
wage rates established during the har-
vest season are $1.75 for harvester and
loader operators, $1.70 for tractor
drivers, and $1.60 for all other workers.
During the production and cultivation
season, minimum wages are $1.65 for
tractor drivers-and $1.60 for all other

- workers. Other provisions of the prior
determination continue unchanged.

A public hearing was held in Houma,
La., on July 9, 1971, at which interested

persons were afforded the opportunity to -

testify on whether the wage rates estab-
lished for Louisiana sugarcane fieldwork-
ers in the wage determination which
became effective on October 12, 1870,
continue to be fair and reasonable under
the circumstances, or whether such de~
termination should be amended.
Witnesses appearing at the public
‘hearing on behalf of sugarcane workers
generally recommendeéd a minimum wage
of $2 to $2.65 per hour. One such witness
testified that while $2 an hour should
be the minimum wage for unskilled
workers, higher wages for skilled workers
should be comparable to workers of
similar skills in industry, as these people
are skilled- mechanics and more closely
related to industrial workers than to
farmworkers. Another witness recom-
mended that sugarcane workers be cov-
ered by laws providing medical and other
fringe benefits and permitted the right
to organize and bargain collectively. He
added that new technology and indus-
trial progress has resulted in the em-

. Dployment of fewer sugarcane workers, but

that the remaining workers’ wages do not
reflect any of the benefits associated with
such progress.

Other witnesses supported their.rec-
ommendations of higher wages by point-
ing out the hardships endured by sugar-
cane fieldworkers as a result of low
wages. A student at Tulane Medical
School presented a summary of a pre-
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liminary health study and medical serv-
ice project conducted in March 1971 on
107 sugarcane fieldworkers in Loulsiana.
According to the witness, results of the
experiment showed that of the 37 adults
examined, only two were found to be
medically normal, and only eight were
not in need of immediate medical care.
The witness also pointed out that while
the average family of four must spend
about $600 a year for medical needs, the
disposable income of sugar workers for
medical expenses for a family of four is
well below this figure.

A professor of agricultural economics
at Louisiana State University presented
an analysis of economic conditions on
Louisiana sugarcane farms. The witness
stated that wage rates have been in-
creased every year since 1961, even in
years of adverse growing and harvest-
ing conditions. He testified further that
acreage allotments were reestablished
for Lousiana sugarcane growers for the
1965 crop and have remained in effect
through the 1971 crop, thereby lowering
total reburns and increasing unit costs.
‘The witness concluded his testimony by
stating that his analysis shows that
labor has benefited more from techno-
logical advancements than the sugar-
cane farmer.

Another witness, testifying on behalf
of sugarcane producers, recommended
that harvester and loader operators en-
gaged in planting operations not be
classified as performing harvest work.
He suggested that the present general
classification ‘“Production and Cultiva-
tion Work” be changed to “Preduction,
Cultivation and Planting Work", and
that its subclassification “Tractor Driv-
ers” be changed to “Tractor Drivers and
Operators of Other Mechanical Equip-
ment” in order to include harvester and
loader operators engaged in planting op-
erations. The witness also recommended
wage increases of 15 cents per hour for
harvester and loader operators during
harvest work; 10 cents per hour for trac-
tor drivers and operators of other
mechanical equipment during harvest
work and during production, cultivation,
and planting work; and 5 cents per hour
for all other workers in hoth general
classifications. Finally, the witness rec-
ommended that field overseers and
supervisors not be covered by the mini-
mum wage requirements. In support of
his recommended wage Increases, the
witness testified that the skill and type
of work required of the harvester and
loader operators during the harvest sea-
son justify a larger increase for them
than for tractor drivers and operators of
other mechanical equipment; that the
proposed minimum rates for mechanieal
equipment operators, who make up the
vast majority of the work force, are up to
50 cents per hour in excess of the mini-
mum rates for all classes of agricultural
workers under the Fair Labor Stand-
ards Act and up to 20 cents per hour in
excess of the hourly minimum provided
for all industrial workers; and that the
proposed increases are the largest that
Louisiana sugercane producers have

.
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the abllity to poy under favorable
conditions.

Consideration has been given to the
testimony presented at the public hear-
ing; to the returns, costs, and profits of
producing sugarcane obtained by field
survey for prior crops and recast in terms
of price and production conditions likely
to prevail for the 1971 crop; to other
standards generally considered in wage-
determinations, including the cost of
living and the producers’ ability to pay;
and to the President’s current economic
wage and price stabilization program.
Analysis of these and other relevant
factors indicates that the minimum rates
established In this determination are
fair and reasonable and within the pro-
ducers' abllity to pay.

‘The wage determination for Louisiana
sugarcane fleldworlzers is normally is-
sued by the Department each year in
early October just prior to the start of
harvesting operations. However, on Au-
gust 15, 1971, the President announced
a freeze on wages and prices for the 90-
day period ending November 13, 1971.
Wage rates could not be increased during
that period. A transition from the 90-
day ireeze to a more flexible system of .
economic stabllization was provided by
Presidential Executive Order No. 11627
of October 15. Toe Pay Board, which was
established under that order, adopted
policles on November & governing pay
adjustments after the general freeze. On
and after November 14, 1971, permissible
annual aggregate increases will be those
normally considered supportable by pro-
ductivity improvement and cost of living
trends. The general pay increase stand-
ard initially established by the Pay
Board iIs 5.5 percent.

The increase in minimum wage rates
for all classes of workers has been
determined by applying the 5.5 percent
general pay standard and rounding the
resulting rates to the nearest §-cent in-
crement. Therefore, the increase of 10
cents per hour slightly exceeds the gen-
eral standard, with the actual increases
ranging from 6.1 percent for the highest
skilled worker to 6.7 percent for the
lowest skilled worker. Improvement in
the productivity of Louisiang field-
workers has averaged about 4 percent
per year during the past 10 years but has
entalled increased costs for equipment.
The cost of living has increased slightly
more than 4 percent during the past 12
months. The wage increases established
in this determination will have little
effect on 1971 crop wages since all of the
cultivating work and most of the harvest
work will have been performed at the -
rates that became effective on Octo-
ber 12, 1970. However, the higher rates
will be effective for most of the produg-
tion and cultivation work on the 1972
crop.

The recommendation of producers for
an increase of 15 cents per hour for the
highest skilled workers and only 5 eents
for the lowest skilled workers has not
been adopted. A 15-cenf increase would
excéed the Pay Board sudelines and a 5-
cent Increase would give the class of
workers in greatest need of more income

FEDERAL REGISTER, VOL. 36, NO. 249—TUESDAY, DECEMBER 28, 1971



24986

little more than the increase in the cost
of living.~

This determination is issued on a con~
hnumgbasisandwﬂlremmnmeﬁect
until amended or terminhted, However,
the Department will keep the wage situ-
ation under review and will conduct in-
vestigations and hold hearings annually.

Accordingly, I hereby find and con-
clude that the foregoing wage deter-
mination will effectuate the wage provi-
sions of the Sugar Act of 1948, as
amended. ;

Norr: 'The recordkeeping and reporting
requirements of these regulations have been
approved by, and subsequent recordkeeping
and reporting requirements will be subject
to the approval of the Office of Management
and Budget in accordance with the Federal
Reports Act of 1942.

Effective date. This determination
shall become effective on January 10,
1972.

Sipned at Washington, D.C.,, on De-
cember 22, 1971,
KeENNETH E. FRICK,
Administrator, Agricultural Sta-
bilization and Cmmatzon
Service.

[FR Doc.71~-18910 Filed 12—2‘7—71,8.50 am]

Chupier IX—Consumer and Market-
ing Service (Marketing Agreements
and Orders; Fruits, Vegetables,
Nuts), Department of Agriculfure

[Lemon Reg. 513]

PART 910—LEMONS GROWN IN
CALIFORNIA AND ARIZONA

Limitation of Handling

§ 910.813 Lcmon Regulation 513.

(a) Findings. (1) Pursuant to the
marketing agreement, as amended, and
Order No. 910, as amended (7T CFR Part
910; 36 FR. 9061), regulating the han-
dling of lemons grown in California and
Arizona, effective under the applicable
provisions of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), and upon the basis of
the recommendations and information
submitted by the Lemon Administrative
Committee, established under the said
amended marketing agreement and
order, and upon other available informa-
tion, it is hereby found that the limita-
tion of handling of such lemons, as here-
inafter provided, will tend to effectuate
the declared policy of the act.

(2) It is hereby further found that it
is impracticable and contrary to the pub-
lic interest to give preliminary notice
engage in public rule making procedure,
and postpone the effective date of this
section until 30 days after publication
hereof in the FeperaL REGISTER (5 U.S.C.
553) because the time intervening be-
tween the date when information upon
which this section is based became avail-
able and the time when this section must
become effective in order to effectuate the
declared policy of the act is insufficient,
and a reasonable time is permitted, under
the circumstances, for preparation for
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such effective time; and good cause exists
for making the provisions hereof effective
as hereinafter set forth. The committee
held an open meeting during the current
week, after giving due notice thereof, to
consider supply and market conditions
for lemons and the need for regulation;
interested persons were afforded an op-
portunity to submit information and
views at this meeting; the recommmenda-
tion and supporting informaftion for reg-
ulation during the period specified herein
were promptly submitted to the Depart-
ment after such meeting was held; the
provisions of this section, including its
effective time, are identical with the
aforesaid recommendation of the com-
mibtee, and information concerning such
provisions and effective time has been
cisseminated among handlers of such
lemons; it is necessary, in order to effec-
tuate the declared policy of the act, to
make this section effective during the
period herein specified; and compliance
with this section will not require any spe-
cial prepargtion on the part of persons
subject hereto which cannot be completed
on or before the effective date hereof.
Such committee mesting was held on
December 21, 1971,

(b) Order. (1) The quantity of lemons
grown in California and Arizona which
mgy be handled during the period De-
cember 26, through January 1, 1972, is
hereby ﬂxed at 180,000 cartons.

(2) As used in this section, “handled”
and “carton(s)” have the same meaning
as when used in the said amended mar-
keting agreement and order.

(Secs, 1~19, 48 Stat. 31, as amended; 7 U.S.C.
€01-674)

Dated: December 22, 1971.

Paut A. NICHOLSON,
Deputy Director, Fruit and Veg-
etable Division, Consumer and
Marketing Service.

[FR Doc.71~18903 Filed 12-23-71;8:47 am]

PART 947—IRISH POTATOES GROWN
IN MODOC AND SISKIYOU COUN-
TIES, CALIFORNIA, AND IN ALL
COUNTIES IN OREGON EXCEPT
MALHEUR COUNTY

Expenses, Rate of Assessment and
Late Payment Charges

Notice of rule meaking regarding the,
proposed expenses, rate of assessment
and late payment charges to be effective
under Marketing Agreement No. 114, as
amended, and Order No. 947, as amended
(71 CFR Part 947), regulating the han-
dling of Irish potatoes grown in Modoc
and Siskiyou Counties in California and
in all counties in Oregon except Malheur
County, was published in the Decem-
ber 14, 1971, FEDERAL REGISTER (36 F.R.
23728) . This regulatory program is effec-
tive under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601 et seq.). The notice afforded
interested persons an opportunity to file
written date, views, or arguments per-
taining thereto not later than 7 days
following publication in the FEDERAL
RecisTER. None was filed,

After consideration of all relevant
matters, including the proposals set forth
in the aforesald notice which were rcc«
ommended by ‘the Oregon-Californin
Potato Committee, eztablished pursuasnt
to the said marketing agreement and
g}x;dgr, it is hereby found and determined

at:

§ 947.324 Expenses, rate of nssessment
and late payment charges.

(a) The reasonsble expenses that aro
likely to be Incurred during the flseal
period beginning July 1, 1971, and ending
June 30, 1972, by the Oregon-Californin
Potato Committee for its maintenonce
and functioning, and for such purposes
as the Secretary determines to be appro-
priate, will amount to $34,565.

(b) The rate of assessment to be pald
by each handler in accordsnce with the
Marketing Agreement and this part shall
be omne-half of one cemt ($0.005) peor
hundredwelight of potatoes handled by
him gs the first handlér thereof during
said fiscal period: Provided, That seed
potatoes and potatoes for canning, frecz-
ing and “other processine” as defined in
the amendment to the act (Public Law
91-126) shall ba exempt.

(¢c) In accordance with the provislons

‘of §947.41, late payment charpes of $1

per month or 1 percent per month,
whichever is greater, shell be charged on
the unpaid balance for each past«due ag«
count. An account is past-due 60 doys
after the billing date.

(d) Unexpended income In excess of
expenses for the fiscal period ending
June 30, 1972, may be carried over as o
reserve.

(e) Terms used in this section have the
same meaning s when used in soid mar-
keting egreement and this part.

(Secs, 1-19, 48 Stat. 31, as amended; 7 U.8.0.
601--674)

Dated: December 22, 1971,

' PavL A, NICHOLSON,
Deputy Director, Fruit and
Vegetable Division, Consumer
and Marketing Service.

[FR Doc.71-18904 Filed 12-27-71;8:50 am]
a

PART 967—CELERY GROWN IN
FLORIDA

Expenses and Rate of Assessmont

Notice of rule making regerding tho
proposed expenses and “rato of agsesge
ment, ta be effective under Marketing
Agreement; No. 149 and Order No. 967,
both as amended (7 CFR Part 067) reg-
ulating the handling of celery grown in
Florida was published in the Frornan
Recister December 14, 1971 (36 PR,
23728). This regulatory program 15 ef-
fective under the Agriculbural Maxleting
Agreement Act of 1937, as amended (7
U.S.C. 601 et seq.). The notice afforded
interested persons an opportunity to sub-
mit written date, views, or arguments
perteining thereto not later thon 7 days
following publication in the Froorran
REec1s1CR. None was filed.

After consideration of all relevant
matters, including the proposals seb forth
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in the aforesaid notice which were unani-
mously recominended by the Florida
Celery Committee, established pursuant
to said marketing agreement and this
part, it is hereby found and determined
that: .

§ 967.207

ment.

(a) The expenses that are reasonable
and likely to be incurred during the fis-
cal year ending July 31, 1972, by the
Florida Celery Committee for its main-
tenance and functioning and for such
purposes as the Secretary may determine
to be appropriate, will amount te $40,350.

(b) The rate of assessment to be paid
by each handler in accordance with the

_marketing agreement and this part shall
be one-half of 1 cent ($0.005) per crate
of celery handled by him as the first han-
dler thereof during said fiscal year.

(¢) As provided in §967.62, unex-
pended income in excess of expenses for
the fiscal year ending July 31, 1972, may
be carried over as an operating reserve.-

(d) Terms used in this section have
the same meaning as when used in the
marketing agreement and this part.

It is hereby found that good cause
exists for not postponing the effective
date of this section until 30 days after
publication in the FeperaL REGISTER (5
USLC. 553) in that: (1) The relevant
provisions of said marketing agreement
and this part require that the rate of
assessment fixed for a particular fiscal
year shall be applicable to all assessable
celery from the beginning of such fiscal
year, and (2) the current fiscal year
began on August 1, 1971, and the rate
of assessment herein fixed will auto-
matically apply to all assessable celery
beginning with such date.

(Secs. 1-19, 48 Stat. 31, as amended; 7 US.C.
601-674) .

Dated: December 22, 1971.

PauL-A. NICHOLSON,
Deputy Director, Fruit and Veg-
etable Division, Consumer and
Marketing Service.

[FR Doc.71-18905 Filed 12-27-71; 8:50 am]

Expenses and rate of assess-

Chapter X—Consumer and Marketing
Service (Marketing Agreements and
Orders; Milk) Depariment of Agri-
culture

[Milk Order No. 106]

PART 1106—MILK IN THE OKILA-
HOMA METROPOLITAN MARKET-
ING AREA

Redesignation of Effective Date of
_ Suspension of Certain Provisions

This order redesignates the effective
date of the suspension of provisions spec-
jfied herein of the order regulating the
handling of milk in the Oklahoma metro-
politan marketing area.

An order issued May 28, 1971 (36 F.R.
10775) pursusnt to the provisions of the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601 et seq.),
specified the suspension of certain provi-
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sions of the Oklahoma metropolitan
order effective June 15, 1971. By order
issued June 11, 1971, the effective date

-of suspension of the provisions citéd
herein was deferred to September 1, 1971,
and by subsequent redesignations the
effective date was deferred to January 1,
1972 (36 F.R. 11511, 36 F.R. 17492, 36 F.R.
20742) .

The effective date of suspension is
hereby changed to February 1, 1972, with
respect to the following provisions of the
Oklahoma metropolitan order:

1. In § 1106.9, paragraph (c).

2. In §1106.11, the portion of para-
graph (¢) which reads: “which owns
or operates a plant deseribed in
§ 1106.9(c).”

Statement of consideration. This order
defers until February 1, 1972, the eilec-
tive date of the suspension of the provi-
sions of the Oklahoma metropolitan milk
order under which a cooperative associa-
tion may designate pool status for a plant
operated by the cooperative association,

Delay of the effective date will allow
plants currently pooled under this pro-
vision to continue in such status pending

" a decision on the record of a public
hearing commenced -August 24, 1971, in
which pooling of such plants was an
issue.

It is therefore ordered, That the effec-
tive date of the suspension with respect
to the above designated order provisions
is February 1, 1972,

(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C.
601-674)

Signed at Washington,
December 22, 1971,

Prxre C. OLSSOXN,
Acting Assistant Secretary.
[FR Doc.71-18907 Filed 12-27-71;8:50 am]

Title 3—ANIMALS AND
ANIMAL PRODUCTS

Chapter I—Animal and Plant Health
Service,® Depariment of Agriculture
SUBCHAPTER C—INTERSTATE TRANSPORTATION
OF ANIMALS AND POULTRY
[Docket No. 71-605)

PART 76—HOG CHOLERA AND
OTHER COMMUNICABLE SWINE
DISEASES

Areas Quarantined

Pursuant to provisions of the Act of
May 29, 1884, as amended, the Act of
February 2, 1903, as amended, the Act of
March 3, 1905, as amended, the Act of
September 6, 1961, and the Act of July 2,
1962 (21 U.S.C. 111-113, 114g, 115, 117,
120, 121, 123-126, 134b, 134f), Part 76,

DC., on

1The functions prescribed in Part 76 of
Chapter I, 9 CFR, have been transferred from
the Agricultural Rescarch Service, US.
Department of Agriculture, to the Animal
and Plant Health Service of the Department
(36 F\R. 20707).
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Title 9, Code of Federal Rezulations,
restricting the interstate movement of
swine and certain products because of
hog cholera and other communicable
swine diseases, is hereby amended in the
following respects:

In §76.2, the introductory portion of
paragraph (e) is amended by adding
thereto the name of the State of Texas;
parazraph (f) is amended by deleting
the name of the State of Texas; and a
new subparagraph (e) (1) relating to the
State of Texas is added to read:

§ 762 Notice relating to existence of
hog cholera, prohibition of move-
ment of any hog cholera virus, excep-
tions; spread of disease through raw

garbage; quarantines; eradication
States; and free Siates.
-» L] - » -
(e) . & @
(1) Tezas.

(1) That portion of the State of Texas
comprised of all of Hidalgo, Willacy, and
Cameron Counties.

(i1) That portion of Victoria County

bounded by a line at the junc-
tion of the Victoria-Goliad County line
and U.S. Highway 59; thence, following
U.S. Hichway 59 in a northeasterly
direction to U.S. Highway 87; thence,
following U.S. Highway 87 in a north-
westerly direction to Farm-to-Market-
Road 447; thence, following Farm-to-
Market-Road 447 in a southwesterly di-
rection to Farm-to-Market-Road 236;
thence, following Farm-to-Market-Road
236 in a southeasterly direction fo Farm-
to-Market-Road 622; thence, following
Farm-to-Market-Road 622 in a south-
westerly direction to the Victoria-Goliad
County line; thence, following the Vie-
toria-Goliad County line in a generally
southerly direction to its junction with
U.S. Highway 59.
{Secs. 4-7, 23 Stat. 32, as amended; secs. 1
and 2, 32 Stat. 791792, as amended; secs.
1-4, 33 Stat. 1284, 1285, as amended; sec. 1,
75 Stat. 481, secs. 3 and 11, 76 Stat. 130, 132;
21 U.S.C. 111-113, 114z, 115, 117, 120, 121,
123-120, 134b, 134f; 29 FR. 16210, as
amended)

Effective date. The forezoing amend-
ment shall become effective upon issu-
ance.

The amendment quarantines all of
Hidalgo, Willacy, and Cameron Counties
and a portion of Victoria County in
Texas because of the existence of hog
cholera. This action is deemed necessary
to prevent further spread of the disease.
The restrictions pertaining to the inter-
state movement of swine and swine
products from or through quarentined
areas as contained in 9 CFR Part 76, as
amended, will apply to the quarantined
counties and portion of county.

The amendment deletes Texas from
the list of hog cholera eradication States
in §76.2(f), and the special provisions
pertaining to the interstate movement
of swine and swine preducts from or to
such eradication States are no longer
applicable to Texas.

Insofar as the amendment imposes
certain further restrictions necessary to
prevent the interstate spread of hog
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cholera, it must be made effective im-
mediately to accomplish its purpose in
the public interest. Insofar as it relieves
restrictions, it should be made effective
promptly in order to be of maximum
benefit to affected persons. It does not
appear that public participation in this
rule making proceeding would make ad-
ditional relevant information available
to this Department.

Accordingly, under the administrative
procedure provisions in 5 U.S.C. 553, it
is found upon good cause that notice and
other public procedure with respect to
the amendment are impracticable, un-~
necessary, and contrary to the public in-
terest, and good cause is found for mak-
ing it elfective less than 30 days after
publication in the FPEpERAL REGISTER.

Done at Washington, D.C., this 22d
day of December 1971.

F. J. MULEERN,
: Administrator, *
Animal and Plant Health Service.

[FR Doc.71-18908 Filed 12-27-71;8:50 am]

Title 14—AERONAUTICS
AND SPACGE

Chapter I-—Federal Aviation Adminis-
tration, Depariment of Transportation

[Docket No. 11694, Amdt. 39-1369]

PART 39—AIRWORTHINESS
DIRECTIVES

Piper Model PA-18 Series Airplanes
Modified in Accordance With Sup-
plemental Type Certificate SA 136AL

. There has been g report that 2 number

of Piper Model PA-18 series airplanes
with the- Lycoming 0-320 (150 h.p.)
engine installed in accordance with Sup-
plemental Type Certificate SA 136AIL,,
have engine mount assembly P/N 12351
or P/N 12351-11 intalled which are not
designed to withstand the loads imposed
by the Lycoming 150 h.p. engine. The
operation of those aircraft with those
engine mounts installed could result in
an engine mount failure. Since this con-
dition is likely to exist or develop in other
+ airplanes of the same type design, an
airworthiness directive is being issued to
require the replacement of engine mount
P/N's 12351 and 12351-11, with engine
mount assembly P/N 12351-12, which is
capable of withstanding the loads im-
posed by the Lycoming 0-320 (150 h.p.)
engine. The AD requires the replacement
to be accomplished in accordance with
Piper Drawing Number 12351, Mount
Assembly-Engine, including Revision J
dated January 16, 1968, or an equivalent
approved by the Chief, Engineering and
Manufacturing Branch of an FAA region
(or in the case of the Western Region,
the Chief, Aircraft Engineering Divi-
sion), within the next 25 hours’ time in
service after the effective date of this AD.

Since a situation exists that Tequires
Immediate adoption of this regulation, it
15 found that notfice and public proce-
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dure hereon are impracticable and con-
trary to the public interest and good
cause exists for making this amendment
effective in less than 30 days.

In consideration of the foregoing, and
pursuant to the authority delegated to
me by the Administrator (14 CFR 11.89),
§ 39.13 of Part 39 of the Federal Aviation
Regulations is amended by adding the
following new airworthiness directive:

Preer. Applies to Piper Model PA-18 serles
airplanes which have been modified in
accordance with Supplemental Type
Certificate SA 136AL.

Compliance is required as indicated.

To prevent possible fallure of the engine
mount, within the next 25 hours' time in
service after the effective date of this AD,
unless already accomplished, install engine
mount, P/N 12351-12, in accordance with
Piper Drawing Number 12351, Mount Assem-
bly-Engine, including Revision J -dated
January 16, 1968, or an equivalent approved
by the Chief, Engineering and Manufacturing
Branch of an FAA region (or in the case of
the Western Regilon, the Chief, Ailrcraft
Engineering Division).

Note: Engine mount assembly P/N 12351-
12 may be identified by the gage of Tube “A”
and Tube “B”, which measure 0.049 inches,
and by the installation of the No. 14438 rein-
forcement, as shown on Piper Drawing No.
12351, dMount Assembly-Engine, including
Revision J dated January 16, 1968.

This amendment becomes effective
January 27, 1972.
A
(Secs. 313(a), 601, 603, Federal Aviation Act
of 1958, U.S.C. 1354 (a), 1421, 1423; sec. 6(c),
Department of Transportation Act 49 U.S.C.
1655(c))

Issued in Washington, D.C., on Decem-~
ber 21, 1971. N
R. S. SLIFF,
Acting Director,
Flight Standards Service.

[FR Doc.71-18860 Filed 12-27-71;8:46 am]

[Alrspace Docket No. 7T1-WE-32]

PART 71—DESIGNATION OF FEDERAL
AIRWAYS, AREA LOW ROUTES,
CONTROLLED AIRSPACE, AND RE-
PORTING POINTS

Alteration of Transition Area
Correction

In F.R. Doc. 71-18284 appearing in the
issue of Wednesday, December 15, 1971,
on page 23795, the latitude figures listed
in the fourth and fifth lines of the fourth
paragraph now reading “36°22’00’* N.”,
should read, “36°32'00°’ N.”.

.[Docket No, 11593, Amdt. 788]

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

Miscellaneous Amendments

. This amendment to Part 97 of the Fed-
eral Aviation Regulations incorporates
by reference therein changes and addi-
tions to the Standard Instrument Ap-
proach Procedures (SIAPs) that ‘were
recently adopted by the Administrator
to promote safety at the airports
concerned.

The complete SIAPs for the changes
and additions covered by this amend-
ment are described in FAA Forms 3139,
8260-3, 8260-4, or §260-5 ond made o
part of the public rule making dockets
of the FAA in accordance with the pro-
cedures set forth in Amendment No. 97~
696 (35 F.R. 5609).

SIAPs are avallable for examination
at the Rules Docket and at the National
Flight Data Center, Federal Aviation
Administration, 800 Indepcndenco Ave-
nue SW., Washington, DC 20591, Coples
of SIAP’s adopted in a particular repgion
are a1so available for examination at tho
headquarters of that region. Individual
coples of SIAPs may be purchased from
the FAA Public Deocument Inspeotion
Facility, HQ—405, 800 Independenco Ave-
nue SW., Washington, DC, 20591, or from
the applicable FAA rerional office in ac-
cordance with the fes schedule presoribed
in 49 CFR 7.85. This feo is payable in
advance and mey be paid by check, draft
or postal money order payable to tho
Treasurer of the United States, A weckly
transmittal of all SIAP changes and
additions may be obtalned by subscrip-
tion at an annual rate of $125 per annum
from the Superintendent of Documents,
T.S. Government Printing Office, Wash«
ington, D.C. 20402.

Since a situation exists that requires
immediate adoption of this amendment,
I find that further notice and public pro-
cedure hereon is impracticable and good
cause exists for making 1t offective In
less than 30 days.

In consideration of the foregoing, Part
97 of the Federal Aviation Repulations
is amended as follows, effectlve on the
dates specified:

1. Section 97.11 is amended by estab-

- lishing, revising, or canceling the follovw-

ing L/MF-ADF(NDB)-VOR SIAPS, of-
fective January 20, 1972,

Winslow, Arlz—Winslow Munlclpal Alrport;
VOR~1, Amdt, 6; Canceled.

2. Section 97.15 is amended by cstab-
lishing, revising, or canceling the fol-
lowing VOR/DME SIAPs, effective Janu-
ary 20, 1972.

Winslow, Ariz—Winslow Municipal Afrport;
VOR/DMI-1, Amdt, 1; Cancoled.

3. Section 97.23 i1s amended by estab«
lishing, revising, or cancelinr the follow«
ing VOR-VOR/DME SIAPs, effectivo
January 20, 1972,

Anchorage, Alaska—Anchorage International
Afrport; VOR Runway 6R, Amdt, T;
Revised,

Endicott, N.Y.—Trl Citles Alrport; VOR-A,
Amdt, 2; Revised.

Whito Sulphur Springs, W, Va—Creconbrlor
Alrport; VOR-A, Amdt, T; Rovised.

Winslow, Ariz—Winslow Airport; VOR Rune
way 11, Original; Estoblished.

Arcota-Eurcka, Calif.—Arests Alrport; VOR,
DME-A, Amat, 1; Revissd,

Bay St. Louls, Mo.~—~Culf Central Stonnis Alr«
port; VOR/DME-A, Amdt, 1; Roviced,

Bluefleld, W, Va~—~Morcer County Alrport;
VOR/DME-A, Original; Established,

4, Section 97.25 is amended by estabe
lishing, vevising or canceling the follow=
ing SDF-LOC-LDA SIAPs effective Jan-
uary 20, 1972.
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Cleveland, Ohio—Cleveland-Hopkins Interna-
tional Alrport; LOC (BC) Runway 23L/R,
Amdt. 7; Revised. B

Muscle Shoals, Ala.~Muscle Shoals Airport;
LOC Runway 29, Amdt. 1; Revised.

Philadelphia, Pa—~—North Philadelphia Alr-
port; LOC {BC) Runway 6, Original; Es-
tablished.

5. Section 97.27 is amended by estab-
lishing, revising or-canceling the follow-
ing NDB/ADF SIAPs, effective Janu-
ary 20, 1972,

Arcata-Eureka, Calif.—Arcata Airport; NDB-
A, Amdt. 1 Revised.

Cleveland, Ohio—Cleveland-Hopkins Inter-
national Airport; NDB Runway b5R/5L,
Amdt. 6; Revised.

Cleveland, Ohio—Cleveland-Hopkins Inter-
national Airport; NDB Runway 23L/R,
Amdt. 9; Revised.

Gustavus, Alaska—Gustavus Airport; NDB~
A, Amdt.1; Revised.

6. Section 97.29 is amended by estab-~
lishing, revising, or canceling the follow-
ing ILS SIAPs, effechive January 20,
1972. -

Anchorage, Alaska-—Anchorage International
Airport; ILS Runway 6R, Amdt. 1; Revised.

Arcata-Eureka, Calif.—Arcata Alrport; ILS
Runwsy 31, Amdt. 17; Revised.

Cleveland, Ohio—Cleveland-Hopkins Inter-
national Airport; ILS Runway b5R/5DL,
Amgdt. 9; Revised. .

Cleveland, Ohio—Cleveland-Hopkins Inter-
national Airport; ILS Runway 28R, Amdt.
9; Revised. . _

7. Section 97.31 is amended by estab-
Iishing, revising, or canceling the follow-
ing Radar SIAPs, effective January 20,
1972.

Cleveland, Ohio—Cleveland-Hopkins Inter-
national Airport; RADAR-1, Amdt. 19; Re-
vised.

8. Section 97.33 is amended by estab-
lishing, revising, or canceling the follow-
ing RNAV SIAPs, effective January 20,
1972, .

Baltimore, Md-—Friendship International
Ajrport; RNAV Runway 22, Original: Es-
tablished.

Cleveland, Ohio—Cleveland Hopkins Inter-
national Airport; RNAV Runway 10L,
Amdt. 2; Revised.

Cleveland, Ohio—Cleveland Hopkins Inter-
national Alrport; RNAV Runway 18R,
Amgdt. 2;"Revised.

Claveland, Ohio—Cleveland Hopkins Inter-
national Aijrport; RNAV Runway 23L,
Amdt. 2; Revised.

Cleveland, Ohio—Cleveland Hopkins Inter-
national Airport; RNAV Runway 36L,
Amdt. 2; Revised.

Poughkeepsie, -N.Y~—Dutchess County Air-
port; RNAV Runway 6, Original; Estab-
lished.

Section 97.23 is amended by estab-
lishing, revising, or canceling the fol-
lowing VOR-VOR/DME SIAPs, effective
January 13, 1972.

Nore: This is a correction to same proce-
dure issued in Amendment 787, Docket No.
11583.

Eugene, Oreg.—Nahlon-Sweet Field; VOR/
DME Runway 16, Amdt. 1; Revised.

(Secs. 307, 313, 601, 1110, Federal Aviation
Act of 1958; 49 T.S.C. 1438, 1354, 1421, 1510,
sec. 6(c) Department of Tr: rtation Act,
49 U.S.C. 1655(c) and 5 U.S.C. 552(a) (1))

e
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Issued in Washington, D.C., on Decem-
ber 15, 1971,
’ R. 8. Strrr,

Acting Director,
Flight Standards Service.

Nore: Incorporation by reference pro-
visions in §§97.10 and 97.20 (35 F.R.
5610), approved by the Director of the
Federal Register on May 12, 1969.

[FR Doc.71-18817 Flled 12-27-71;8:45 am]

Title 16—COMMERCIAL
PRACTICES

Chapter [—Federal Trade Commission
[Docket No, C~2097]

PART 13—PROHIBITED TRADE
PRACTICES

Bernie Bee, Inc., et al.

Subpart—Importing, selling, or trans-

porting flammable wear: § 13.1060 JIm-
porting, selling, or transporling flam-
mable wear.
(Sec. 6, 38 Stat. 721; 15 U.S.C. 46. Interpret
or apply sec. 5, 38 Stat, 718, as amended, 67
Stat. ©111, as amended; 15 U.8.C. 45, 1191)
[Cease and desist erder, Bernle Bee, Ing,, ob
al., New York, N.Y., Dacket C-2097, Nov. 15,
1971)

In the nlaiter of Bernie Bee, Inc., a Cor-
poration and Barry Bernowilz, and
Richard Bernowitz, Individually and
as Officers of Said Corporation

Consent order requiring a marketer
of. New York, N.Y., to cease marketing
dangerously flammable products in vio-
Jation of the Flammable Fabrics Act.

The order to cease and desist, includ-
ing further order requiring report of
compliance therewith, is as follows:

It is ordered, That respondents Bernle
Bee, Inc., a corporation, and its officers
and Barry Bernowitz and Richard Ber-
nowitz, individually and as officers of said
corporation, and respondents’ represent-
atives, agents and employees, directly
or through any corporate or other device,
do forthwith cease and desist from
manufacturing for sale, selling or offering
for sale, in commerce, or importing into
the United States, or introducing, dellver-
ing for introduction, transporting or
causing to be transported, in commerce,
or selling or delivering after sale or ship-
ment in commerce any product, fabric,
or related material; or manufacturing
for sale, selling or offering for sale any
product made of fabric or related ma-
terial which has been shipped or received
in commerce, as ‘“commerce,” “product,”
“fabric,” and “related material” are de-
fined in the ¥lammable Fabrics Act, as
amended, which product, fabric or re-
1ated material fails to conform to any ap-
plicable standard or regulation continued
in effect, issued or amended under the
provisions of the aforesaid Act.

It is Jurther ordered, That respondents
notify all of their customers who have
purchased or to whom have been de-

< 21989

lvered the products which gave rise to
this complaint of the flammable nafure
of said products, and effect recall of said
products from such customers. :

It i3 jurther ordered, That the re-
spondents hereln either process the prod-
ucts which gave rise to the complaint so
os to bring them into conformance with
the applicable standard of fiammability—
under the Flammable Fabrics Act, as
amended, or destroy sald products.

It is further ordered, That the re-
spondents herein shall, within ten (10
days after servicz upon them of this
order, file with the Commission a spaciai
report In writing setting forth the re-
spondents, intentions as fo compliance
with this order. This special report shall
also advise the Commission fully and.
specifically concerning (1) the identity
of the products which gave rise to the
complaint, (2) the number of said prod-
ucts in inventory, (3) any action taken
and any further actions propeoced to be
taken to notify customers of the flam-
mabllity of saild products and effect the
recall of sald products from customers,
and of the results thereof, (4) any dis--
position of sald products since Feb-
ruary 16, 1971 and (5) any action faken
or proposed to be taken to bring said
products into conformance with the ap-
plicable.standard of flammability under
the Flammable Fabrics Act, as amended,
or destroy said products, and the results
of such action. Such report shall further
inform the Commission as to whether
or not respondents have in inventory any
product, fabrie, or related material hav-
ing a plain surface and made of paper,

- siik, rayon and acetate, nylon and ace-

tate, rayon, cotton or any other material
or combinations thereof in a welsht of 2
ounces or less par square yard, or any
product, fabric or related material hav-
ing a raiced fiber surface. Respondents
shall submit samples of not less than 1
square yard in size of any such product,
fabric, or related material with this
report.

It is jurther ordered, That respondents
notify the Commisslon at least 30 days
prior to any proposed change in the cor-
porate respondent such as dissolution,
assiemment or sale resulting in the emer-
gence of a successor corporation, the
craation or dissolution of subsidiaries or
any other change in the corporaHon
which may affect compliance cbligations
arising out of the order.

It is further ordered, 'That the cor-
porate respondent shall forthwith dis-
tribute a copy of this order to each of ifs
operating divisions.

It is further ordered, That the re-
spondents herein shall, within sizty (60)
days after service upon them of this
order, flle with the Commission a report
in vriting setting forth in detail the
manner and form in which they have
complied with this order.

Issued: November 15, 1971,
By the Commission.

[sEAL] CaarLes A. ToEy,
Secretary.

[FE Do T1~18833 Filed 12-27-71;8:48 am]
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24990 .-
. [Docket No. C-2095]

PART 13—PROHIBITED TRADE
PRACTICES

Slack Manufacturing Co. dnd Alvin K.
Fish
Subpart-—~Importing, Selling, or Trans-
porting Flammable Wear: § 13.1060 Im-
porting, selling, or transporting flamma-
ble wear.
(Sec. 8, 38 Stat. 721; 15 U.S.C. 46. Interpret
or apply sec. b, 38 Stat. 719, as amended, 67
Stat. 111, as amended; 156 U.S.C. 45, 1191)
[Cease and desist order, Slack Manufacturing
Co. et al, Chicago, IIl, Docket C-2095,
Nov. 15, 1971}

In the Matter of Slack Manufacturing
Co., a Corporation, and Alvin K.
Fish, Individually and as an Officer
of Said Corporation

Consent order requiring an importer
“of Chicago, 111, to cease marketing dan-
gerously flammable products in viola-
tion of the Flammable Fabrics Act.

The order to cease and desist, including
further order requiring report of 'compli-
ance therewith, is as follows:

It is ordered, 'That respondents Slack
Manufacturing Co., a corporation, and
its officers, and Alvin K. Fish, individ-
ually and as an officer of said corpora-

tion, and respondents’ representatives, °

agents and employees, directly or
through any corporate or other device,
do forthwith cease and desist from man-
ufacturing for sale, selling, offering for
sale, in commerce, or importing into the
United States, or introducing, delivering
for introduction, transporting or causing
to be transported in commerce, or sell-
ing or delivering after sale or shipment
in commerce, any product, fabric or re-
lated material; or manufacturing for
sale, selling or offering for sale, any
product made of fabric or related mate-
rial which has been shipped or received
in commerce as “commerce,” “product,”
“fabric,” and ‘“related material” are de-
fined in the Flammable Fabrics Act, as
amended, which product, fabric or re-
lated material, fails to conform to an ap-
plicable standard or regulation continued
in effect, issued or amended under the
provisions of the aforesaid Act.

It is further ordered, That respondents
notify all of their customers who have
purchased or to whom have been deliv-
ered the products which gave rise to this
complaint, of the flammable nature of
sald products, and effect the recall of said
products from said customers.

It is further ordered, That the re-
spondents herein either process the
products which gave rise to this com-
plaint so as to bring them into con-
formance with the applicable standard
of flammability under the Flammable
Fabrics Act, as amended, or destroy said
products.

It is further ordered, That the re-
spondents herein shall, within ten (10)
days after service upon them of this
Order, file with the Commission a spe-
cial report in writing setting forth the
respondents’ intentions as to compli-
ance with this Order. This special report
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shall also advise the Commission fully
and specifically concerning (1) the iden-
tity of the products which gave rise to
the complaint, (2) the number of said
products in inventory, (3) any action
taken and any further actions proposed
to be taken to notify customers of the
flammability of said products and effect
the recall of said products from custom-
ers, and of the results thereof, (4) any
disposition of said products since Janu-
ary 16, 1970, and (5) any action taken or
proposed fo be taken to bring said prod-
ucts into conformance with the appli-
cable standard of flammability under the
Flammable Fahrics Act, as amended, or
destroy said products and the results of
such action. Such report shall further
inform the Commission as to whether or
not respondents have in inventory any
product, fabric, or related material hav-
ing a plain surface and made of paper,
silk, rayon and acetate, nylon and ace-
tate, rayon, cotton or any other material
or combinations thereof in a weight of
2 ounces or less per square yard, or any
product, fabric, or related material hav-
ing a raised fiber surface. Respondents
shall submit samples of not less than 1
square yard in size of any such product,
fabric, or related material with this
report.

It is further ordered, That respondents
notify the Commission at least 30 days
prior to any proposed change in the cor-
porate respondent such as dissolution, as-
signment or sale resulting in the emer-
gence of a successor corporation, the
creation or dissolution of subsidiaries or
any other change in the corporation
which may affect compliance obligations
arising out of the order.

It is further ordered, That the respond-
ent corporation shall forthwith distrib-
ute a copy of this order to each of its
operating divisions, :

It is further ordered, That the respond-
ents herein shall, within sixty (60) days
after service upon them of this Order, file
with the Commission a report in writing
setting forth in detail the manner and
form in which they have complied with
this Order. .

Issued: November 15,‘ 1971,
By the Commission.

[sEAL] CHARLES A, TORIN,
Secretary.

[FR Doc.71~18884 Filed 12-27-71;8:48 am]

[Docket No. C-2096]

PART 13—PROHIBITED TRADE
PRACTICES

Sol L. Silverstein & Co., Inc., et al.

Subpart—Importing, selling, or trans-

porting flammable wear: § 13.1060 Im-
porting, selling, or transporting flamma-
ble wear.
(Sec. 6, 38 Stat. 721; 15 U.S.C. 46. Interpret
or apply sec. 5, 38 Stat. 719, as amended, 67
Stat. 111, as amended; 16 U.S.C. 45, 1191)
[Cease and desist order, Sol L. Sflverstein &
Co., Inc., et al., Los Angeles, Calif., Dockef;
C-2096, Nov, 15, 1971]

In the Matter of Sol L. Silversteln & Co.,
Inc., a Corporation, and Sol L. Sil«
verstein and Robert Stlverstein, In-
dividually and as Officers of Said
Corporation

Consent order requiring an importer of
Los Angeles, Calif, to cease marketing
dangerously flammable products in vio-
lation of the Flammable Fabrics Act.

The order to cease and desist, including
further order requiring report of com-
pliance therewith, is as follows:

It is ordered, That respondents Sol L.
Silverstein & Co., Inc., o corporation, and
its officers, and Sol L. Silverstein and
Robert Silverstein, individually and o9
officers of said corporation, and the
respondents’ agents, representatives, and
employees, directly or through any cor«
porate or other device,, do forthwith
cease and desist from selling, offering
for sale, in commerce, or importing into
the United States, or introducing, de
livering for introduction, transporting,
or causing to be transported in com-
merce, or selling or delivering after sale
or shipment in commerce, any product,
fabric or related material; or selling or
offering for sale, any product made of
fabric or related material which has been
shipped or received in commerce a3
“commerce,” “product,” “fobrie,” and
“related material” are defined in the
Flammable Fabrics Act, as smended,
which product, fabric, or related material
fails to conform to an applicable stand-
ard or regulation issued, amended or con-
tinued in effect, under the provisions of
the aforesaid Act.

It is further ordered, That respond-
ents notify all their customers who have
purchased or to whom have been de-
livered the products which gave rise to
the complaint, of the flatnmable nature
of said products, and effect the recall of
said products from such customers.

It is further ordered, That the re-
spondents herein shall either process the
products which gave rise to the com-
plaint so as to bring them into cone
formance with the applicable stondard
of flammability under the Flammable
Fabrics Act, as amended, or destroy said
products.

It is further ordered, Thot the re-
spondents herein shall, within ten (10)
days after service upon them of this
order, file with the Commission a speeial
report in writing setting forth the re-
spondents’ intentions as to compliance
with this order. This special report shall
also advise the Commission fully and
specifically concerning (1) the identity
of the products which gave rise to the
complaint, (2) the number of said prod-
ducts in inventory, (3) any action taken
and eny further wctions proposed to bo
taken to notify customers of the flam-
mability of sald products and effect the
recall of said products from customers,
and of the results thereof, (4) any dls-
position of said products since August 21,
1970, and (5) any action taken or pro-
posed to be teken to bring sald products
into conformance with the spplicable
standard of flammebility under the
Flammable Fabrics Act, as amended, or

destroy sald products, end the results
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of such action. Such report shail further

inform the Commission as to whether

or not respondents have in inventory any

~ product, fabric, or related material hav-
ing g plain surface and made of paper,
silk, rayon and acceinate, nylon and ace-
tate, rayon, cotton or any other material
or combingtions thereof in a weight of
2 ounces or less per square yard, or
any product, fabric, or related material
having a raised fiber surface. Respond-
ents shall submit samples of not
less than 1 square yard in size of any
such product, fabric, or related material
with this report.

It is further ordered, That respondents
notify the Commission at least 30 days
prior to any proposed change in the
corporate respondent such as dissolu-
tion, assignment or sale resulting in the
emergence of a successor corporation,

_the creation or dissolution of subsidi-
aries or any other change in the cor-
poration which may affect compliance
obligations arising out of this order.

It is further ordered, That the re-
spondent corporation” shall forthwith
distribute a copy of this order to each
of its operating divisions.

It is further ordered, That the re-
spondents herein shall, within sixty (60)
days after service upon them of this
order, file with the Commission a re-
port, in writing, setting forth in detail
the manner and form in which they
have complied with this order.

TIssuéd: November 15, 1971.
By the Commission.

[seAL] CHARLES A. ToBIN,
; Secretary.

[FR Doc.71-18885 Filed 12-27-71;8:48 am] -

Title 19—CUSTONS DUTIES

Chapter I—Bureau of Customs,
Depariment of the Treasury

[TD. 72-1]
PART T1—GENERAL PROVISIONS
Customs Agency Service Districts

To provide for more effective enforce-
ment, jurisdiction over Coos County,
N.H.,, is transferred from the Special
Agent in Charge, Boston, Mass., in Cus-
toms Agency District No. 1 to the Special
Agent in Charge, Rouses Point, N.Y., in
Customs Agency District No. 20.

'To effect this change, the tablein § 1.5
of the Customs Regulations is amended
as follows:

.In Customs Agency District No. 1:

Under “Customs Agency Service Dis-
fricts and Suboffices,” in the column
headed “Area of Jurisdiction,” the area
of jurisdiction of the Special Agent in

- Charge, Boston, Mass., is revised to read:
The -States of Maine, Massachusetts, and
Rhode Island; the State of New Hampshire
except for Coos County; and that part of the
State of Connecticut east of a straight line
(running north and south) midway between
Bridgeport and New Haven, )
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In Customs Agency District No. 20:

Under “Customs Agency Service Dis-
tricts and Suboffices,” in the column
headed “Area of Jurisdiction,” the aren
of jurisdiction of the Special Agent in
Charge, Rouses Point, N.Y., is revised to
read:
The State of Vermont; that part of the State
of New Hampshire comprising Coos County;
and that part of the State of Now York east
of 77° west longlitude and north of 42° north
latitude, .
(R.S. 251, as amended, ccc, 624, 46 Stat, 769;
5 U.S.C. 301, 19 US.C. G5, 1621)

This amendment involves a matter re-
lating to agency management and, there-
fore, is excepted from the requirements
for notice and public procedure by
5 U.S.C. 553(a) (2).

Effective date. This amendment shall
become effective on the date of its
publication in the Feperarn REeGISTER
(12-28-11).

[searl Lreonarp Lenrsarn,
Acting Commissioner of Customs.
Approved: December 13, 1971,

Evucene T. ROSSIDES,
Assistant Secretary of the
Treasury.

[FR Doc.71-18867 Filed 12-27-71;8:40 am]

[T.D. 72-2]

PART T10—ARTICLES CONDITIONALLY
FREE, SUBJECT TO A REDUCED
RATE, ETC.

Containers Arriving Empty to Pick Up
Export Cargo; Use in Incidental
Point-to-Point Local Traffic

Treasury Decision 69-216, dated Sep-
tember 19, 1969 (34 F.R. 14886) , amended
paragraph (f) of § 10.41a, Customs reg-
ulations, to permit containers arriving
in the United States with cargo to be
used in point-to-point local traflic in the
United States on a reasonably direct
route to, or nearer to, the place where
export cargo is to be loaded or where
“the container is to be re-exported empty.
Such local traflic must be incidental to
the efficient.and economical utilization of
the containers in the course of thelr use
in international trafiic. A notice of a
proposal to further amend paragraph
) to provide that containers arriving
empty to pick up export cargo may be
used in incidental point-to-point local
traffic was published in the Feperar ReG-
ISTER on August 24, 1971 (36 F.R. 16590).
Consideration was given to all relevant
matter presented in response to that
notice, and it has been declded to adopt
the proposed rule without change.

Accordingly, paragraph () of 3 10.41g,
Customs regulations, is amended to read
as follows:

§ 10.41a Lift vans, cargo vans, shipping
tanks, skids, pallets, and similar in.

struments of international traffic; re-

pair components.

E L * L . [ ]

21991

) Except as provided in parazraph
(D) of this section, no part of this section
precludes (1) the use of an instrument in
plcking up and delivering loads at inter-
vening points in the United States while
en route between the port of arrival and
the point of destination of its imported
cargo, (2) such use of the instrument
while en route from such point of des-
tination of imported cargo to a point
where export cargo is to be loaded or to
an exterior port of departure by a rea-
sonably direct route to, or nearer to, the
place of such leading or departure, or
(3) such use of a “container”, as defined
in Article 1 of the Customs Convention
on Containers (see paragraph (a) (3) of
this section), which arrived empty while
en route between the port of arrival and
a point where export cargois tobe loaded
or from that point to an exterior port of
departure by o reasonably direct route
to, or nearer to, the place of such loading
or departure, provided such poinf-to-
point traffic is incidental to the efficient
and economical utilization of the instru-
ment in the course of its use in interna-
tional traffic. Such use does not consti-
tute a diversion to unpermitted point-to~
polnt local trafic within the United
States or a withdrawal of an instrument
in the United States from its use as an
instrument of international traffic under
this section.

- L » - EJ

(80 Stat. 379, R.S. 251, as amended, sec. 14,
67 Stat. 516; 5 U.8.C. 301, 19 US.C. 66, 1322)

The amendment will relax existing re-
strictions on the use of containers ad-
mitted as Instruments of international
trafiic in point-to-point local traffic in
the United States. Good cause is found,
therefore, for dispensing with the de-
lnye(tcin effective date provision of 5 US.C.
553(d).,

Effective date. This amendment shall
become effective on the date of its
publcation in the Feperan REGISTER
(12-28-171).

{searn] MYLES J. AMBROSE,

Commissioner of Customs.
Approved: December 13, 1971.

Evucene T. ROSSIDES,
Assistant Secretary of the
Treasury.

[FR D0¢.71-182€8 Filed 12-27-71;8:46 am]

Title 20—EMPLOYEES'
BENEFITS

Chapter V—Manpower Administra-
tion, Department of Labor

PART 616—INTERSTATE ARRANGE-
MENT FOR COMBINING EMPLOY~
MENT AND WAGES

Title 20 of the Code of Federal Rezu-
Iatlons is hereby amended by adding
thereto a new Part 616 dealing with the
Interstate Arrangement for Combining
Employment and Wages as approved in
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accordance with section 3304(a) (9) (B)
of the Internal Revenue Code of 1954, as
amended by the Employment Security
Amendments of 1970 (Public Law 91—
3173).

The provisions of 5 U.S.C. 553 which
require notice of proposed rule making,
public participation in their adoption,
and delay in effective date are not appli-
cable because the arrangement is not
addressed primarily to members of the
public but rather to the several States
which must participate in and administer
the arrangement, and further, notice,

public participation, and delay in the,

effective date is found to be contrary
to the public interest which in this in-
stance makes desirable the prompt issu-
ance of this new part so that States may
have as much time as possible to prepare
their procedures which must be in effect
. onand after January 1, 1972.

'This new part shall become effective

on the date of publication in the FEDERAL

REGISTER (12-28-T1).
As added, Part 616 reads as follows:

Seec.

616.1 Purpose of arrangement.

616.2 Consultation with the State avencies

616.3 Interstate cooperation.

6162 Rules, regulations, procedures, forms-
resolution of disagreements.

616.6 Effective date.

616.8 Definitions.

6167 [Election to file a combined-wage
claim.

616.8 Responsibilities of the paying State.

616.9 Responsibilities of transferring
States.

616.10 Reuse of employment and wages.

616.11 Amendment of arrangement.

AvuTrnorrry: The provisions of this Part 616
1ssued ~under sec. 3304(a) (9)(B), 84 Stat.
702; 26 U.S.C. 3304(a)(9) (B); Secretary’s
Order No. 20-71, August 13, 1971.

§ 616.1 Purpose of arrangement.

This arrangement is approved by the
Secretary under the provisions of section
3304(a) (9) (B) of the Federal Unemploy-
ment Tax Act to establish a system
whereby an unemployed worker with
covered employment or wages in more
than one State may combine all such em-
ployment and wages in one State, in
order to qualify for benefits or to receive
more benefits.

§616.2 Consultation with
agencies.

As required by section 3304(a) (9) (B),
this arrangement has been developed in
consultation with the State unemploy-
ment compensation agencies. For pur-
poses of such consultation in its formu-
lation and any future amendment the
Secretary recognizes, as agents of the
State agencies, the duly designated rep-
resentatives of the Interstate Conference
of Employment Security Agencies.

§ 616.3 Intcrstate cooperation.

Each State agency will cooperate with
every other State agency by implement-
ing such rules, regulations, ‘and proce-
dures as may be prescribed for the opera-
tion of this arrangement. Each State
agency shall identify the paying and the
transferring State with respect to Com-
bined-Wage Claims filed in its State.

the State

»
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§ 616.4 Rules, regulations, procedures,
forms—resolution of disagreements.

All State agencies shall operate in ac-
cordance with such rules, regulations,
and procedures, and shall use such forms,
as shall be prescribed by the Secretary in
consultation with the State unemploy-
ment compensation agencies. All rules,
regulations, and standards prescribed by
the Secretary with respect to intrastate
claims will apply to claims filed under
this arrangement unless they are clearly
inconsistent with the arrangement. The
Secretary shall resolve any disagreement
between State agencies concerning the
operation of the arrangement, with the
advice of the duly designated represent-
atives of the State agencies.

§ 616.5 Effective date.

This arrangement shall apply to all
new claims (to establish o benefit year)
filed under it after December 31, 1971.

§ 616.6 Definitions.

These definitions apply for the purpose
of this-arrangement and the procedures
issued to effectuate it.

(a) State. “State” includes the States
of: the United States of America, the Dis~
trict of Columbia, and the Common-
wealth of Puerto Rico.

(b) State agency. The agency which
administers the unemployment- compen-
sation law of a State.

(¢) Combined-Wage Claim. A claim
filed under this-arrangement.

(d) Combined-Wage Claimant. A
claimant who has covered wages under
the unemployment compensation law of
more than one State and who has filed a
claim under this arrangement.

(e) Paying State. (1) The State in-

which a Combined-Wage Claimant files
a Combined-Wage Claim provided he (i)
is qualified for unemployment benefits in
that State, or (ii) is not qualified in any
State.

(2) If the State in which a Combined-
Wage Claim is filed is not the paying
State under the criteria set forth under
subparagraph (1) of this paragraph then
that State where the Combined-Wage
Claimant was last employed in covered
employment among the States in which
he qualifies.

£) Transferring State. A State in
which & Combined-Wage Claimant had
covered employment and wages in the
base period of & paying State, and which
transfers such employment and wages to
the paying State for its use in deter-
mining the benefit rights of such claim-
ant under its law. .

(g) Employment and wages. “Employ-
ment” refers to all services which are
covered under the unemployment com-
pensation law of a State, whether ex-
pressed in terms of weeks of work or
otherwise. “Wages” refers to all remuner-
ation for such employment.

(h) Secretary. The Secretary of Labor
of the United States.

(i) Base period and benefit year. The
base period and benefit year applicable
under the unemployment compensation
law of the paying State.

.

E]

§616.7 Elcction to file a Combined.
Wage Claim.

(2) Any unemployed individual who
has had employment covered under
the unemployment compensation laow of
two or more States, whether or not he s
monetarily qualified under one or moroe
of them, may elect to file a Combined-
Wage Claim. He moy not so elect, how-
ever, if he has established & benefit year
under any State or Federal unemploy«
ment compensationdaw and:

(1) The benefit year has not ended,
and

(2) He still has unused benefit vights
based on such benefit yeard

(b) For the purposes of this arrange-
ment, o claimant will not be considered
to have unused benefit rights based on o
benefit year which he has established
under & State or Federal unemployment
compensation law if:

(1) He has exhausted his rights to all
benefits based on such beneﬁt year; or

(2) His rights to such "benefits have
been postponed for an indefinite period
or for the entire period in which beneflts
would otherwise be payable; or

(3) Benefits are affected by the appli-
cation of a seasonsal restriction,

(c) If an individual elects to flle o
Combined-Wage Claim, all employment
and wages in all States in which he
worked during the base period of the
paying State must be included in such
combining, except employment and
wages which are not transferrable under
the provisions of § 616.9(b).

(d) A Combined-Wage Claimant may
withdraw his Combined-Wage Claim
within the period prescribed by the law
of the paying State for filing an appesl,
protest, or request for redetermination
(as the case may be) from the monetary
determination of the Combined-Ware
Claim, provided he either

(1) Repays in full any beneflts pald
to him thereunder, or

(2) Authorizes the State(s) against
which he files a substitute claim(s) for
benefits to withhold and forward to thoe
paying State a sum sufiletent to repay
such benefits.

(e) If the Combined-Wage Claimont
files his claim in a State other than the
paying State, he shall do so pursuant to
the Interstate Benefit Payment Plan.

§ 616.8 Responcibilities of the paying

State.

(a) Transfer of employment and
wages—payment of benefits. The paying

1Tho Federal-State Extended Unemploy-
ment Compensation Act of 1970, {itle II,
Public Law 91-373, seotion 202(a) (1), limits
the payment of extended bonefits with re-
spect to any week to individuals who have
no rights to regular compensation with ro«
spect to such weok under any State tioms
ployment compensation law or to compensa«
tion under any other Federal law and in
certain other instances, Thiy provision pre«
cludes any individual from recelving ony
Federal-State extonded bonefits. with respeot
to any week for which he 13 eligible to recelve
regular benefits based on & Combined Wageo
Claim, (See sectlon 57563, Part V' of tho Ems«
ployment Security Manual,)
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State shall request the transfer of a
Combined-Wage Claimant’s employment
and-wages in all States during its base
period, and shall determine his entitle-
ment to benefits (including additional
‘benefits, extended benefits and depend-
ents’ allowances when applicable) under
the provisions of its law based on em-
ployment and wages in the paying State,
if any, and all such employment and
wages transferred to it hereunder. The
paying ‘State shall apply all the pro-
visions of its law to each determination
made hereunder, even if the Combined-
Wage Claimant has no earnings in
covered employment in that State, ex-
cept that the paying State may not deter-
mine an issue which has previously been
adjudicated by a transferring State.
Such exception shall not apply, how-
ever, if the transferring State’s deter-
mination of the issue resulted in making
the Combined-Wage Claim possible
under § 616.7(b) (2). If the paying State
fails to. establish-a benefit year for the
Combined-Wage Claimant, or if he with-
draws his claim as provided herein, it
shall return to each transferring State
all employment and wages thus unused.

(b) Notices of determination. The
paying State shall give to the claimant
2 notice of edch of its determinations
on his Combined-Wage Claim that he is
required to receive under the Secretary’s
Claim Determinations Standard and the
contents of such notice shall meet such
Standard. When the claimant is filing
his Combined-Wage Claims in a State
other than the paying State, the paying
State shall send a copy of each such
notice to the local office in which the
claimant filed such claims.

(¢) Redeferminations. Redetermina-
tions may be made by the paying State
in accordance with its law based on ad-
ditional or corrected information re-

. ceived from any source, including a

transferring State, except that such in-
formation shall not be used as a basis for
changing the paying State if benefits
have been paid under the Combined-
-Wage Claim.

(@) Appeals. (1) Except as provided
in subparagraph (3) of this'paragraph,
where the claimant files his Combined-
Wage Claim in the paying State, any
protest, request for redetermination or
appeal shall be in accordance with the
law of such State. -

. (2) Where the claimant files his
Combined-Wage Claim in a State other
than the paying State, or under the cir-
cumstances described in subparagraph
(3) of this paragraph, any protest, re-
quest for redetermination or appesal shall
be in accordance with the Interstate
Benefit Payment Plan.

(3) To the extent that any protest,
request for redetermination or appeal in-
volves a dispute as to the coverage of
the employing unit or services in a trans-
ferring State, or otherwise involves the
amount of employment and wages sub-
ject to transfer, the protest, request for
redetermination or appeal shall be
decided by the transferring State in ac-
cordance with its law.

(e) Recovery of prior overpayments.
I there is an overpayment outstanding

RULES AND REGULATIONS

in a transferring State and such trans-
ferring State so requests, the overpay-
ment shall be deducted from any benefits
the paying State would otherwise pay to
the claimant on his Combined-Wage
Claim except to the extent prohibited
by the law of the paying State. The pay-
ing State shall transmit the amount de-
ducted to the transferring State or credit
the deduction against the transferring
State’s required reimbursement under
this arrangement. This parasraph shell
apply to overpayments only if the trans-
ferring State certifies to the paying State
that the determination of overpayment
was made within 3 years before the Com-
bined-Wage Claim was filed and that
repayment by the claimant is legally re-
quired and enforceable against him under
the law of the transferring State.

(f) Statement of benefit charges. (1)
At the close of each calendar quarter, the
paying State shall send each transferring
State a statement of benefits charged
during such quarter to such State as to
each Combined-Wage Claimant.

(2) Each such charge shall bear the
same ratio to the total benefits pald to
the Combined-Wage Claimant by the
paying State as his wages transferred by
the transferring State bear to the total
wages used in such determination. The
computation of such ratio shall be to the
nearest full percentage point.

§ 616.9 Responsibilitics of transferring
States.

(@) Transfer of employment and
wages. Each transferring State shell
promptly transfer fo the paying State the
employment and wages the Combined-
‘Wage Claimant had in covered employ-
ment during the base period of the pay-
ing State. Any employment and wages g0
transferred shall be transferred without
restriction as to their use for determina-
tion and Lenefit payments under the pro-
visions of the paying State’s law.

(b) Employment and wages not trans-
‘ferable. Employment and wages trans-
ferred to the paying State by a trans-
ferring State shall not include:

(1) Any employment and wages which
have been transferred to any other pay-
ing State and not returned unused, or
which have been used in the transferring
State as the basis of a monetary deter-
mination which established a benefit
year.

(2) Any employment and wages which
have been canceled or are otherwise un-
available to the claimant as a result of
a determination by the transferring
State made prior to its receipt of the
request for transfer, if such determinn-
tion has become final or is in the process
of appeal but is still pending. If the ap-
peal is finally decided in favor of the
Combined-Wage Claimant, any employ-
ment and wages involved in the appeal
shall forthwith be transferred to the
paying State and any necessary rede-
termination shall be made by such pay-
ing State.

(3) Any employment and wages which
would be canceled under the law of the
transferring State, if its law does not
permit noncharging of benefits paild

21993 -

thereon, except that this paragraph shall
not apply to requests for transfer made
after June 30, 1973, or after amendment
of the law to provide for noncharging,
whichever is earlier.

(c) Reimbursement of paying State.
Each transferring State shall, as scon as
practicable after receipt of a quarterly
statement of charges described herein,
relmburse the paying State accordingly.

§616.10 Recusc of ecmployment- and
wages.

Employment and wages which have
been used under this arrangement for
a determination of benefifs which estab-
lishes a benefit year shall not thereafter
be used by any State as the basis for
another monetary determination of
benefits.

§616.11 Amendment of arrangement.

Perlodically the Secretary shall review
the pperation of this arransement, and
s propose such amendments to th=2
arrangement as he believes are necessary
or appropriate. Any State unemployment
compensation agency or the ICESA may
propose amendments to the arranse-
ment. Any proposal shall constitute an
amendment to the arrangement upon ap-
proval by the Secretary in consultation
with the State unemployment compensa-~
tion agencies. Any such amendment shall
specify when the change shall take effect,
and to which claims it shall apply.

Signed at Washington, D.C., on this
17th day of November 1971.

Marcory R. Lovery, Jr.,
Assistant Secretary for Manpower,
U.S. Department of Labor.

[FR D&c. 71-18371 Filed 12-27-71;8:47 am]

Title 39—POSTAL SERVIGE

Chapter I-—U.S. Postal Service.

PART 911—RULE MAKING PROCE-
DURES OF THE POST OFFICE DE-
PARTMENT

PART 926—RULES OF PRACTICE IN
PROCEEDINGS TO REVOKE ORDERS
CHANGING THE MODE OF TRANS-
PORTATION OF PERIODICAL MAIL
OF THE SECOND CLASS :

PART 936—RULES OF PROCEDURE
FOR CONTRACT FINANCING

Revocalion of Paris

I. Procedural regulations set out in
Parts 911 and 926 of Title 39, Cede of
Federal Regulations, are outmoded, in
view of the enactment of the Postal Re-
organization Act (Public Law 91-375).
Accordingly, Parts 911 and 926 are
revoled. )

II. Part 936 has been superseded.
(See 36 FR. 12451.) Accordingly, Part
936 is revoked.

(38 US.C. 401, 410)
Louis A. Cox,
Solicitor.

[FR Doc.71-18351 Filed 12-27-71;8:46 am]
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Title 24—HOUSIHG AND URBAK DEVELOPMENT

Chapter X—Federal Insurance Administration
SUBCHAPTER B—NATIONAL FLOOD INSURAMNCE PROGRAM

PART 1914—AREAS ELIGIBLE FOR THE SALE OF INSURANCE

List of Eligible Communities

Section 1914.4 is amended by adding in alphabetical sequence a new entry to the table, which entry reads as follows:

§1914.4 List of eligible communities.

P ® EY * z Y ®
}iﬂcaﬂv? d?lk‘
of authorization
State County Location Map No. State map repository Local map repository ofgala of floed
‘ Insuranco for
area
e *s % s s 58 s e LY TN
Californig.__.... Santa Barbara_ ... Unincorporated et Dee. 23, 1071,
areas.
Kentuckyeoa .. Joflersonown oo Jeffersontown S e Do.
Minnesota. ... Yellow Medicine.. Granite Falls. ” Do.
Missouri. ..a.... Cape Qlrardeau... Cape Girardeau Do,
Do 8t. Louls. Clayton - Do,
New Jerseye..-- Undone e eeeeeemen Clatk Township.. I 31039 0616 02 Department of Environmaent Protec- Office of the Townzhip Engincer, Do,
through on, Division of Water Resources,  Munieipal Bldp., Westfleld Ave.,
X 34 032 0616 05 Box 1330, Trenton, NJ 038625. Clark, N.J. 07066,
New Jersoy Department of Insur-
ance, State House Annex, Trenton,
N.J. 08625.

DO-eieeees Atlantie ... ADSECOM Gy o e e et toeeeeeammecmemceeaseeammas e mmmmmme s sk ek RERe s kmamnaraAn e cevienaaana Do.
New York. ... Nassau. . Atlantic Beach - Z - Do.

Do, rlo. East Aurora. . cwpmen Do.
Oklahoma....... Stephens..._.._... Comanche__...... 140137 1070 02  Oklahoma Water Resources Board, City Hall, City of Comanche, Co« Dee, 23, 1071,

. through -~ 2241 Northwest 40th St., Oklahoma  manche, Okla. 72520,
1 40 137 1070 05 City, OK 73112,
Oklashoma Insurance Department,
Room 403 Will Rogers Memorial
. Bldg., Oklahoma City, OK 73105.

DOemeanee Kingfisher. ... Kingfisher. . e kA keas oMt s teMEadsEan-tecranunurE Do,
Oregon Douglas. Roseburg, Do,
Pennsylvania.._ Montgomery..._.. West Norriton.. o,
Washington. ... Walla Walla.o..... Unincorporated Do,

areas.

(National Flood Insurance Act of 1968 (title XIIT of the Housing and Urban Development Act of 1968), efflective Jan. 28, 1960 (33 F.R. 17804,
Nov. 28, 1968), a3 amended (secs. 408-410, Public Law 91-152, Dec. 24, 1969), 42 U.S.C. 4001~4127; and Secretary’s delepation of authority to

Federal Insurance Administrator, 34 F.R. 2680, Feb. 27, 1969)
Issued: December 20, 1971.

N

[FR Doc.71-18845 Filed 12-27-71;8:45 am]

Georce K., BCRNSTEIN,
Federal Insurance Administrator,
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PART 1915—IDENTIFICATION OF SPECIAL HAZARD AREAS
List of Communities With Special Hazard Areas

Section 1915.3 is amended by adding in alphabetical sequence & new entry to the table, which eniry reads as follows: .
§1915.3 List of communities with special hazard areas.

* . * - s - »

- Effctive date

of [d2ntifization
State County Location Map Ni State map repaltery LeosaVmaprepository of areas whish
have spaefal

flocd Bazards

* %% LB R J s e n L R ] LN ] LK X J LE X |
California. ... Santa Barbara_.__ Unincorporated Dec. 23, 1971,
areas.

tucky...___ Jeflerson.. . _.... Jeffersontown Do.
ﬁiegnesoktg---__- Yellow Medic!ne Gmnlte Falls Do.

ﬂSSOllIi_ T gapfo l.ijmrd“u__ glaapyem QGirardeau go.

t S.. 2.

Unioneee e Clark Township.. H :'A 033 mm 02  Department of Environment Protec- Oﬂl‘e of tha Townshlp Englacer, Ma- Jaly 11, 1570,
thr, tion, Divlslon of Water Ressurces, nizipal BU;J ‘estii2ll Avo,, Clark,
H 34 03‘] 04.:!6 03 Box 13, Treaton, NJ 03823, NI, GT0
Now .chy Department of Insurance,
Stato House Aunex, Treaten, NJ.
. 03525, )

DO Atlantic__________ Absecon City. - Dee. 23, 1571,
New York. N Atlantic Beathe. oo eeaiaiciannnan Do.

= Shen Comancher-= T H IOV T0F0 62 ™ ORoas Waies  TeSines Base, iy Ml Gy o Goataits, 6 Mar b 10m

homa._ .. Stephens_.. ...... omanche__.._... 0. o3 .
Oklahoms. ... Stephens ugh 241 Nerthiwest 40th 5t., Oklabomi  manche, Okbs. 73520, ’
, H 40 l37 1070 03 City, OK 73112
Lklsboma Ynsuranse Department
Room 403 Wil Rezors Meme:
Bldg., Oklaboma Clty, Okla. 73103,

DO.eneee-.. Kingfisher___..... Dec. 23,1571,
Oregon Douglas. Eo_
Pennsylvania.___ Montgomery ______ Q.
W;shmgton _____ Walla Walla. ... Unincorporated Do.

areas.

(National Fiood Insurance Act of 1968 (title XIII of the Housing and Urban Development Act of 1968), effective Jan. 28, 1969 (33 P.R. 17304,
Nov. 28, 1968), as amended (secs. 408-410, Public Law 91-152, Dec. 24, 1859), 42 US.C. 4001-4127; and Secrotary’s delegation of authority to
Federal Insurance Administrator, 34 F.R. 2680, Feb. 27, 1969)

Issued: December 20, 1971.

Title 26—IHTERNAL REVERUE

Chapter I—Internal Revenue Service,
Depariment of the Treasury

SUBCHAPTER A—INCOME TAX
[T.D. 7153]

PART 1—INCOME TAX; TAXABLE
YEARS BEGINNING AFTER DECEM-
BER 31, 1953

Information Required for Filing Elec-
tions To Amortize Certain Pollution
Control Facilities

In order to extend the time for sub-
mitting certain information with an
election under section 169 of the Internal
Revenue Code of 1954, paragraph (&) of
§ 1.169—4 of the Income Tax Regulations
(26 CFR Part 1) is hereby amended by
revising subdivision (ix) of subparagraph
(1) and by adding a new subparagraph
(4). These revised and added provisions
read as follows:

§ 1.169~4 Time and manner of making
elections.

(a) Election of amortization—(1) In
general. * * *

(ix) ¢a) A statement that the facility

has been certified by the Federal certify-

ing authority, together with a copy of -

such certification, and a copy of the ap-
Dlication for certification which was filed

TFR Doc.71-18846 Filed 12-27-71:8:45 am)])

with and approved by the Federal certi-
fying authority or (b), if the facllity has
not been certified by the Federal certify-
ing authority, a statement that applica-
tion has been made to the proper State
certifying authority (see paragraph (c)

.(2) of § 1.169-2) together with a copy of

such application and (except in the case
of an election to which subparagraph (4)
of this paragraph applies) a copy of the
application filed or to be filed with the
Federal certifying authority.
® - ® * L 2

(4) Elections filed before February 29,
1972. If o statement of election required
by subparagraph (1) of this paragraph
is attached to a return (including an
amended return referred to in subpara-
graph (2) of this paragraph) filed before
February 29, 1972, such statement of
election need not include a copy of the
Federal application to be filed with the
Federal certifying authority but a copy of
such application must be filed no later
than February 29, 1972, by the taxpayer
with the district director, or with the
director of the internal revenue service
center, with whom the return or amended
return referred to in this subparagraph
was filed.

3 - L] - Ld

Because this Treasury decision amends
existing regulations merely by postpon-
ing the last day for filing certain infor-

GEeorGE K. BERNSTEIN,
Federal Insurance Administrator.

mation, it is hereby found unnecessary
and impracticable to issue this Treasury
decision with notice and public procedure
thereon under 5 U.8.C. section 553(b), or
subject to the effective date limitation of
5 US.C. section 553(d).

(See. 7805, Internal Revenue Code of 1934,
68A Stat. 917; 26 U.8.C. 7805)

[seav] Jomrae M. WALTELS,
Commissioner of Internal Revenue.

Approved: December 22, 1971.

Epwin S. COHEN,
Agssistant Secretary of the Treasury.

[FR Doc71-18574 Filed 12-27-71;8:47 am]

[T.D. 7154]

PART 1—INCOME TAX; TAXABLE
YEARS BEGINNING AFTER DECEM-
BER 31, 1953

SUBCHAPTER F—PROCEDURE AND
ADMINISTRATION

PART 301—PROCEDURE AND
ADMINISTRATION

Bonds and Other Evidence of
Indebtedness

In order to revise the Income Tax
Regulations (26 CFR Part 1) under sec-
tions 163, 451, 453, 454, 483, 591, 1016,
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1037, 1232, and 6049 of the Internal
Revenue Code of 1954 and in order to
revise the Regulations on Procedure and
Administration (26 CFR Part 301) under
" section 6049 of the Internal Revenue
Code of 1954 the proposed amendments
contained in a notice of proposed rule
making published in the Feperan REG-
ISTER on July 22, 1971 (36 F.R. 13605) are
adopted with the changes noted below.
The items being reserved below are not
withdrawn. The changes read as follows:
Paragrarg 1. Paragraph (a) of § 1.163—
4, as set forth in paragraph (2) of the
appendix of the notice of proposed rule
making, is changed by adding subpara-
graph (3).
“ " PAR. 2. Paragraph (d) of § 1.1232-1, as
set forth in paragraph 13 of the notice of
proposed rule meaking, is changed, by
adding a new sentence at the end thereof,
-PAR, 3. The amendments to § 1.1232-3,
as set forth in paragraph 15 of the notice
of proposed rule making, are changed, by
adding a new (d) to paragraph (b) (1)
(iii), by reserving subdivision (v) of
paragraph (b) (1), and by reserving sub-
division (iii) of paragraph (b) (2).
Par. 4. Section 1.1232-3A, as set forth
in paragraph 16 of the notice of proposed
rule making, is changed, by reserving

subdivision dii) of paragraph (a) (1), by -

reserving Example (4) of paragraph (d),
and by adding new subparagraphs (4),
(6), and (6) to paragraph (e).

Par: 5. The amendments to § 1.6049-1,
as set forth in paragraph 19 of the notice
of proposed rule making, are changed by
revising paragraph (a) (1) (D and dv),
by adding a new subdivision (iv) to para-
graph (a) (2), by revising paragraph (a)
(5), and by revising paragraph (c) (2).

Par, 6. The amendments to § 1.6049-2,
as set forth in paragraph 20 of the notice
of proposed rule making, is changed by
revising paragraph (a) (1) and by adding
8 new paragraph (d).

Par. 7. The amendments to § 1.6049-3,
s set forth in the notice of proposed
rule making, are changed.

[sEaL] JOBRNNIE M. WALTERS,

Commissioner of Internal Revenue.

Approved: December 22, 1971,

Epwin S. COHEN,
Assistant  Secrelary of the
Treasury.

Paragrare 1. Section 1.163-3 is
amendeq by revising the heading and by
adding new paragraph (e) to read as
follows:

§1.163-3 Deduction for discount on
ggxégs issued on or before May 27,

* * * * *

(e) Effective date. The provisions of
this section shall not apply in respect
of a bond issued after May 27, 1969, un~
less issued pursuant to a written commit-
ment which was binding on that date
and at all times thereafter.

Par. 2. The following new sgction is
added immediately after § 1.163-3:

RULES AND REGULATIONS

§1.163-4 Deduction for original issue
discount on certain obligations issued
after May 27, 1969. .

(a) In general. (1) If an obligation is
issued by a corporation with original
issue discount, the amount of such dis-
count is deductible as interest and shall
be prorated or amortized over the life of
the obligation. For purposes of this sec-
tion the term “obligation’” shall have the
same meaning as in § 1.1232~1 (without
regard to whether the obligation is a
capital asset in the hands of the holder)
and the term “original issue discount”
shall have the same meaning as in sec-
tion 1232(b) (1) (without regard to the
one-fourth-of-1-percent limitation in the
second sentence thereof). Thus, in gen-
eral, the amount of original issue dis-
count equals the excess of the amount
payable at maturity over the issue price
of the bond (as defined in paragraph
(b)(2) of §1.1232-3), regardless of
whether that amount is less than one-
fourth of 1 percent of the redemption
price at maturity multiplied by the num-
ber of complete years to maturity. For
the rule as to whether there is original
issue discount in the case of an obliga-
tion issued in an exchange for property
other than money, and the amount
thereof, see paragraph (b)(2) (i) of
§ 1.1232-3. In any case in which or-
iginal issue discount is carried over
from one corporation to another cor-
poration under section 381(c)(9) or
from an obligation exchanged to an
obligation received in any exchange
under paragraph (b) (1) (iv) of § 1.1232-
3, such discount shall be carried over
for purposes of this section. The amount
of original issue discount carried over
in an exchange of obligations under the
preceding sentence shall be prorated or
amortized over the life of the obligation
received in such exchange. For computa-
tion of issue price and the amount of
original issue discount in the case of
serial obligations, see paragraph (b) (2)
(v) of § 1.1232-3.

(2) In the case of an obligation issued
by a corporation as part of an invest-
ment unit (as defined in paragraph
(b) (2) (i) (@) of § 1.1232-3) consisting of
an obligation and other property, the is-
sue price of the obligation is determined
by allocating the amount received for the
investment unit to the individual ele-
ments of the unit in the manner set forth
in paragraph (b) (2) (i1) of § 1.1232-3.

(3) Recovery or retention of amounts
previously deducted. In any taxable year
in which an amount of original issue
discount which was deducted as interest
uader this section is retained or re-
covered by the taxpayer, such as, for
example, by reason of a fine, penalty,
Torfeiture, or other withdrawal fee, such
amount shall be includible in the gross
income of such taxpayer for such tax-
able year.

(b) Ezxamples. The rules in paragraph.
(a) of this section are {llustrated by the
following examples:

Ezample (1). N Corporation, which wuses
the calendar year as its taxable year, on Janue-

ary 1, 1970, issued for 099,000, 9 percent bonds
maturing 10 years from the date of issue,
with a stated redemption price at maturity
of $100,000. The original issue discount on
each bond (as determined under scotion 1232
(b) (1) without regard to tho one-fourth-of«
1-percont Umitation in the cecond sontence

7 thereof) . 1s $1,000, le., rcdemption prico,
$100,000, minus issue price, $99,000. N shall
treat 81,000 as the total amount to be amor«
tized over the life of tho bonds,

Ezample (2). Assume the same factd o9
example (1), except that the bonds aro conw«
vertible into common stock of N Corporn=~
tion. Since the isue price of tho bonds ine
cludes any amount attributable to tho con-
version privilege, the result is tho same o9 in
example (1). .

Ezample (3). Assumo the samo faots 09 oxe
ample (1), except thot the bonds are Issuecd
as part of an investment unit consisting of
an obligation and an option. Assume furthor
that the issue pricé of the bonds sy doter«
mined under the rules of allocation sot forth
in paragraph (b)(2) (1) of §1.1232-3 {9
$94,000. The original issue discount on tho
bond (as determined under section 1232(b)
(1) without regard to the ono-fourth-of=1«
percent limitation in the second contonce
thereof) is $6,000, i.e., redemptlon prico,
$100,000, minus 1ssue prico, $94,000. N shall
treat $6,000 as the total omount to bo
amortized over the 1life of the bonds.

Ezample (4). On January 1, 1971, o com«
merelal bank which uses the calendar year
as its taxable year, issued a certificate of
deposit for $10,000, The cortificate of deposlt
is not redeemablo until Decomber 31, 10706,
except in an emergency og defined in, and
subject to the qualifications provided by,
Regulations Q of the Board of Governord of

- the Federal Reserve. Sco 13 CFR § 217.4(d).
The stated redemption price at maturlty is
$13,382.26. The certificate is an obligation to
which section 1232(a) (3) (A) applles (gee
paragraph (d) of §1.1232-1), end tho orig~
insal issue discount with respect to tho core
tificate (as determined under seotion 1232
(b) (1) without regard to tho one-fourth-of-
1-percent limitation in the gecond contence
thereof) Is £3,382.26 (i.0,, redemption prico,
$13,382.26, minus issued price, $10,000), ¥
shall treat $3,382.26 as tho total nmount to
be amortized over the life of tho cortificate.

() Deduction upon repurchose. [Re~
served]

(d) Effective date. The provisions of
this section shall apply in respect of ob-
ligations issued after Moy 27, 1969, other
than—

(1) Obligations issued pursuant to a
written commitment which was binding
on May 27, 1969, and at all times thero-
after, and

(2) Deposits made before January 1,.
1971, in the case of certificates of deposit,
time deposits, bonus plans, and other do-
posit arrangements with banks, domestio
building and loan associations, and simi-
lar financial institutions,

Par. 3. Section 1.451-1 is amended by °
adding new paragraph (d) immediately
after paragraph (c) to read as follows:
§ 1.451-1 General rule for taxable year

of inclusion.
£ L * & %

(@) Special rule for ratable inclusion
of original issue discount, For ratable in-
clusion of original issue discount in re-
spect of certain corporate obligations
issued after May 27, 1969, sce section 1232
(@) (3).
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Par. 4. Section 1.451-2 is amended by
revising paragraph (b) to read asfollows:

§ 1.451-2 Constructive receipt of in-
come.
E * * E J ®

(b) Examples of constructive receipt.
Amounts payable with respect to inter-
est coupons which have matured and are
payable but which have not been cashed
are constructively received in the taxable
year during which the coupons mature,
unless it can be shown that there are no
funds availgble for payment of the in-
terest during such year. Dividends on
corporate stock are constructively re-
ceived when unqualifiedly made subject
to the demand of the shareholder. How-
ever, if a dividend is declared payable on
December 31 and the corporation.-fol-
lowed its usual practice of paying the
dividends by checks mailed so that the
shareholders would not receive them un-
til January of the following year, such
dividends are not considered tohave been
constructively receive@ in December.
Generally, the amount of dividends or in-
terest credited on savings bank deposits
or to shareholders of organizations such
as building and loan associations or co-
operative banks is income to the de-
positors or shareholders for the taxable
year when credited. However, if any por-
tion of such dividends or interest is not
subject to withdrawal at the time cred-
. ited, such portion is not constructively
received and does not constitute income
to the depositor or shareholder until the
taxable -year in which the portion first
may be withdrawn. Accordingly, if, under
a bonus or forfeiture plan, a portion of
the dividends or interest is accumulated
and may not be withdrawn until the
maturity of the plan, the crediting of
such portion to the account of the share-
holder or depositor does not constitute
constructive receipt. In this case, such
credited portion is income to the de-
positor or shareholder in the year in
which the plan matures. However, in the
case of certain deposits made after De-
cember .31, 1970, in banks, ‘domestic
building and loan associations, and sim-
ilar financial institutions, the ratable in~
clusion rules of section 1232(a) (3) apply.
See § 1.1232-3A. Accrued interest on un-
withdrawn insurance policy dividends is
gross income to the taxpayer for the first
taxable year during which such interest
may be withdrawn by him.

Par. 5. Paragraph (b) of §1.453-1 is
amended by adding a new subparagraph
(3) immediately after subparagraph (2)
toread as follows:

§ 1.453-1 Installment method of report-
ing income. .
* *® * ® L 3

(b) Jncometobereporied. * * *

(3) .¥or purposes of section 453, any
amount of original issue discount in re-
speet of certain corporate obligations is-
sued after May 27, 1969, as compubted
pursuant to paragraph (b)(2) (i) of
§1.1232-3 (relating to obligations issued
in exchange for property) shall not be
included as part of the selling price or
the total contract price.

RULES AND REGULATIONS

Par. 6. Paragraph (a) of §1.454-1 is
amended by revising the heading and
subparagraph (1) (1) to read as follows:

§ 1.454-1 Obligations issued at discount.

(a) Certain non-interest bearing ob-
ligations issued at discount—(1) Elec-
tion to include increase in income cur-
rently. If a taxpayer owns—

(i) A non-interest-bearing obligation
issued at a discount and redeemable for
fixed amounts increasing at stated in-
tervals (other than an oblisation issued
by a corporation after May 27, 1969, as
to which ratable inclusion of original is-
sue discount is required under section
1232(a) (3)),0r

3 L] L L

Par. 7. Section 1.483-1 is amended by
revising paragraphs (b) (3) and (d)(3)
toread as follows:

§1.483-1 Computntion of intcrest on
certain deferred payments.

- *® L] L ] -

(b) Payments towhich section 483 ap-
plies * & ~‘

(3) Effect of other provisions of law.
If there is total unstated interest under
a contract, 2 portion of each payment
to which section 483 applies shall be
treated as interest to the extent provided
in such section, notwithstanding that
some other provision of law (for example,
section 1245, relating to gain from dis-
positions of certain depreciable prop-
erty) would, without regard to cection
483, treat a portion of the payment as
ordinary income or in some other man-
ner. In such g case, section 483 shall
apply first and the other provision of law
shall apply only to the remainder of the
payment not treated as interest under
section 483. For example, if a portion of
a payment is treated as interest under
sectlon 483 and such portlon would
otherwise be treated as gain from the sale
or exchange of property which is not &
capital asset umder section 1232(a) (2)
(B) (relating to corporate bonds issued
on or before May 27, 1969, and Govern-
ment bonds), section 483 shall apply first
and section 1232(a) (2) (B) shall apply
only to the remainder of the payment
after the interest portion has been deter-
mined. In such case, in order to avold a
double inclusion in income, for purposes
of section 1232(b) the “stated redemp-
tion price at maturity” shall be reduced
by any amount treated as interest under
section 483. If, however, with respect to

an evidence of indebtedness issued by &
corporation after May 27, 19869, any ~

amount of original issue discount is
ratably includible in the gross income of
the holder under section 1232(a)(3),
there will be no unstated interest to
which section 483 applies since para-
graph (@) (3) of this section provides for
a8 zero test rate of interest for deter-
mining whether there is total unstated
interest with respect to such an evidence
of indebtedness.

= - L] L [

(@) Test of whether there is total in-
terest under a contract. ®* * *

(3) Test rate for certain obligations.
‘The test rate of interest for determining

21997

whether there Is total unstated interest
shall be zero in the case of—

(1) A contract under whi¢h the pur-
chaser is the United States, a State, or
any other governmental body described
in section 103 (relating to interest on
certain governmental obligations), and
under which the deferred payments are
made pursuant to an obligation to which
secHon 103 applies, or

(i) An evidence of indebtedness which
is issued after May 27, 1969, by a cor-
poration in an exchange for property
(other than money) which results under
paragraph (b) (2) (i) of §1.1232-3 in~.
creating original issue discount subject to
ratable inclusion under section 1232(¢2)
(3) in the holder’s gross income.

» - * -

Par. 8. Section 1.591-1 is amended by
revising so much of paragraph (b) as
follows subparagraph (2) thereof to read
os follows:

§1.591-1 Deduction for dividends paid
on deposits.
* L ] . * L ]
(b) Serial associations, bonus plans,
etc. . & &

In any taxable year in which the right
referred to in subparagraph (2) of this
paragraph is exercised, there is includ-
ible in the gross income of such taxpayer
for such taxable year amounts retained
or recovered by the faxpayer pursuant
to the exercise of such right. If the pro-
vislons of paragraph (a) of §1.163-4
(relating to deductions for original issue
discount) apply to deposits made with
respect to a certificate of deposit, time
deposit, bonus plan or other deposit ar-
rangement, the provisions of this para-
graph shall not apply.

Par. 9. Section 1.1012-1 is amended by
revising paragraph (@) fo read as
follows:

§ 1.1012-1 Baxsis of property.
[ ] » - - *

(d) Obligations issued as part of an
investment unit. For purposes of deter--

mining the basis of the individual ele- -

ments of an investment unit (as defined
in paragraph (b) (2) (i) (g) of §1.1232-
3) consisting of an obligation and an op-
tion (which is not an extluded option
under paragraph (b) (1) (il) (¢) of §1.
1232-3), secuxity, or other property, the
cosh of such investment unif shall be allo-
cated to such individual elements on the
basis of their respective fair market
values. In the case of the initial issuance
of en investment unit consisting of an
obligation and an option, security, or
other property, where neither the obli-
gaton nor the optlon, security, or other
property has a readily ascertainable fair
market value, the portion of the cost of
the unit which is allocable to the obliga-
tion shall be an amount equal to the issue
price of the obligation as determined
under paragraph (b)(2) ) (a) of §1.
1232-3.

L - » » =

Par. 10. Section 1.1016-5 is amended
by adding & new.paragraph (s) immedi-
stely after paragraph (r), to read as
follows:
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§ 1.1016-5 Miscellaneous adjustments
to basis.
® * *x % -

(8) Originalissue discount. In the case
of-certain corporate obligations issued
at a discount after May 27, 1969, the
basis shall be increased under section
1232(a) (3) (E) by the amount of original
issue discount included in the holder’s
gr<))s(s )income pursuant to section 1232
(a) (3).

Par. 11, In order to change section 1232
(a) (2) (A) and section 1232(a) (2) (A)
(ii) wherever they appear in § 1.1037-1 to
section 1232(a) (2) (B) and section 1232
(a)(2) (B) (i) respectively, paragraph
(a) of §1.1037-1 is amended by revising
paragraph (d) of example (6) of sub-
paragraph (3) and paragraph (d) of ex-
ample (7) of subparagraph (3), and
paragraph. (b) of such section is
amended by revising subparagraph (1),
so much of subparagraph (2) as pre-
cedes subdivision (i) thereof, para-
graph (d) (2) of example (1) of subpara-
graph (4), paragraph (b) (2) of example
(3) of subparagraph (4), paragraph (b)
(2) of example (4) of subparagraph (4),
paragraph (e) of example (5) of sub-
paragraph (4), paragraphs (¢) and (d)
of example (1) of subparagraph (5), and
paragraph (¢) of example (4) of sub-
paragraph (5). Such amended and re-
vised provisions read as follows:

§ 1.1037-1 Certain exchanges of U.S.
obligations.

(a) Nonrecognition
loss. * * =

(3) Illustrations. * * *

Example (6). * * *

(d) On the sale of the new obligation D
replizes a gain of $45 (31,020 less §975), all
of which is recognized by reason of section
1002. Of this gain of $45, the amount of $35
is treated as ordinary income and $10 is
treated as long-term capital gain, deter-
mined as follows:

(1) Ordinary income under first sen-
tence of sec. 1232(a)(2) (B) -on
sale of new obligation:

Stated redemption price of new

of gain or

obligation at maturity oo ____ 1, 600
Less: Issue price of new obligation

under sec. 1232(0) (2) ceceeveeen 930
Original issue discount on new .

obligation - " 70
Proration under sec. 1232(a) (2) (B)

(1) : (870X 60 months/120

months) 36

(2) Long-term capital gain (845 less
$36)

Ezxample (7). * * *

(d) On the redemption of the new obliga-
tion D realizes & galn of §25 (81,000 less
$976), all of which is reco by reason
of section 1002, Of this gain of $25, the entire
amount is treated as ordinary income, de-
termined as follows:

Ordinary income under first sentence
of sec. 1232(a) (2) (B) on redemp-

tion of new obligation:
Stated redemption price of new
obligation at maturity oo 81, 000
Less: Issue price of new obligation
under sec¢. 1232(b)(2) cecmeaccnn
Original issue discount on new
obligation 70
=

FEDERAL REGISTER, VOL. 36, NO. 249—TUESDAY, DECEMBER 28,

RULES AND REGULATIONS

Proration under sec. 1232(a)(2)
(B) (11): (870%120 months/120
months), but such amount not to
exceed the $25 gain recognized on
redemption 26

(b) Application of section 1232 upon
disposition or redemption of new obliga~
tion—(1) Ezxchanges involving nonrec-
ognition of gain on obligations issued at
a discount, If an obligation, the gain on
which is subject to the first sentence of
section 1232(a) (2) (B), because the obli-
gation was originally issued at a dis-
count, is surrendered to the United
States in exchange for another obliga-
tion and any part of the gain realized
on the exchange is not then recognized
because of the provisions of section
1037(a) (or because of so much of section
1031(b) as relates to section 1037(a)),
the first sentence of section 1232(a) (2)
(B) shall apply to so much of such un-
recognized gain as is later recognized
upon the disposition or redemption of
the obligation which is received in the
exchange as though the obligation so
disposed of or redeemed were the obliga-
‘ion surrendered, rather than the obliga-
tion received, in such exchange. See the
first sentence of section 1037(b)(1).
'Thus, in effect that portion of the gain
which is unrecognized on the exchange
but is recognized upon the later disposi-
tion or redemption of the obligation re-
ceived from the United States in the
exchange shall be considered as ordinary
income in an amount which is equal to
the gain which, by applying the first
sentence of section 1232(a) (2) (B) upon
the earlier surrender of the old obliga-
tion to the United States, would have
been considered as ordinary income if
the gain had been recognized upon such
earlier exchange. Any portion of the
gain which is recognized under section
1031(b) upon the earlier exchange and
is treated at such time as ordinary in-
come shall be deducted from the gain
which is treated as ordinary income by
applying the first sentence of section
1232(a) (2) (B) pursuant to this subpara-
graph upon the disposition or redemp-
tion of the obligation which is received
in the earlier exchange. This subpara-
graph shall apply only in g case where on
the exchange of United States obliga-
fions there was some gain not recognized
by reason of section 1037(a) (or so much
of section 1031(b) as relates to section
1037(a) ) ; it shall not apply where only
loss was unrecognized by reason of sec-
tion 1037(a).

(2) Rules to epply when a nontrans-
ferable obligation is surrendered in the
exchange. For purposes of applying both
section 1232(8) (2) (B) and subparagraph
(1) of this paragraph to the total gain
realized on the obligation which is later
disposed of or redeemed, if the obliga-
tion surrendered to the United States
in the earlier exchange is a nontransfer-
able obligation described in section 454

(a) or (¢)—
* * * * EJ

4) Illustrations. © ¢ *

Ezample(l). * * *
(d) * & O

(2) Ordinery income under first tone-
tenco of sec. 1233(n) (2) (B),
epplying see. 1037(b) (1) (B) to
sale of new bond:

Stated redemption price of
new bond at maturity.. 100,00
Less: Issue price of now
bond under sec. 1037(b)
(1) (B) (894.E0 plus g0
additional consideration

paid on exchange) auuae 94. 60
e e
Original issue discount on
NewW bond ceavmvcaan

Proration wunder gecc. 1232(n) (3)
(B) (1) : (85.60X0 months/120
months) 0

® L] 2
Ezample (3), * * *
(b) - 2

(2) Ordinary income applicable to
new bond (dotermincd o3 pro~
vided in paragraph (d)(3) of
example (1), oxcoept that tho

. proration of the original fssue

discount wunder sec. 1232
(a) (2) (B)(11) semounts to
$1.10 (£6.50X24 months/120
months))

- -

1.10

L] & 2 L] [
Example (4). * * ¢
(b) * » =
(2) Ordinary incomse eapplicable to
new bond (detormined ag pro-
vided in paragreph (d) (3) of
example (1), excopt that
the proration of the original
Issue discount under ceo.
1232(a) (2) (B) (1) smounts to
$6.60 ($6.50x120 months/120
months))

-------------------

- a £ 2 *

Ezample (5). * * *

(e) Under section 1037(b) (1) (B) thaizsue
price of the series H bondsg 1s 810,000 (40,760
stated redemption price of the serles E bond
at time of exchange, plus $240 ndditional
consideration paid). Thug, with respeot to
the serles H bond, there i3 no original issue

discount to which seotion 1232(a)(2) (B)
might epply.
- -] L] '0 «

(5) Ezchanges involving nonrecogni-
tion of gain or loss on transferable obli-
gations issued ot not less than par-—
x & #

Ezample (1), * * *

(c) The basls of the new bond in A%
hands, determined under gection 1031(d), is
885 (the same ag that of the old bond). The
is3ue price of the new bond for purpeses of
section 1232(a) (2) (B) is considered under
section 1037(b) (2) to bo $100 (tho some desuto
price as that of the old bond).

(d) » & O
(1) Ordinary income under flrst sene

tenco of sec. 1232(a) (2) (B), ap=
plicable to old bond:
Stated redemption price of
old bond ot maturity.. $100
Iez3: Yssue prico of old

11030 T. SO - 100
Original izsue discount on old
bond 0
1971

-
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(2) Ordinary income under first sen-
tence of sec. 1232(8) (2) (B), ap~
plying sec. 1037(b) (2) to sale of
new bond:

_ Stated redemption price
of nmew bond at ma-

R 705 )
Tess: Issue price of new
bond under sec. 1037
(B) (2) wmeemme e

100

100

Original issue discount on new
bond

L 4 * Ed x  d
Ezample (4). * * *

(c) The basis of the mew bond in B's
hands, determined under section 1031(d), is
$1,000 (the same basis as that of the old
bond). The Issue price of the new bond for
purposes of section 1232(a)(2)(B) is con-
sidered under section 1037(b)(2) to be
$1,000 (the same issue price as that of the
old bond). .

- - R - s

Par. 12, Section 1.1232 is amended by
revising subsections (a) and (b)(2) of
section 1232 and the historical note to
read as follows:

§1.1232 Statatory provisions; bonds
and other evidences of indebtedness.

Sec. 1232. Bonds and other evidences of
indebtedness-—(a) General rule. For purposes
of this subtitle, in the case of bonds, deben-
tures, notes, or certificates or other evidences
of indebtedness, which are capital assets In
the hands of the taxpayer, and which are is-
sued by any corporation, or by any govern-
ment or political subdivision thereof—

(1) Retirement. Amounts received by the
holder on retirement of such bonds or other
evidences of indebtedness shall be considered
as amounts received in exchange therefor
(except that in the case of bonds or other evi-
dences of indebtedness issued before Janu-
ary 1, 1955, this paragraph shall apply only
to those issued with Interest coupons or in
registered form, or to those in such form on
March 1, 1954).

(2) Sale or° exchange—(A) Corporate
bonds issued after May 27, 1969. Except a5
provided in subparagraph (C), on the sale
or exchange of bonds or other evidences of
indebtedness issued by a corporation after
May 27, 1969, held by the taxpayer more than
6 months, any gain realized shall (except as
provided in the following sentence) be con-~
sidered gain from the sale or exchange of
& capital asset held for more than 6 months.
If at the time of original issue there was an

intention to call the bond or other evidence .

of indebtedness before maturity, any gaih
realized on the sale or exchange thereof
which does not exceed an amount equal to
the original issue discount (as defined in
subsection (b)) reduced by the portion of
original issue discount previously includible
in the gross income of any holder (as pro-
vided in paragraph (3)(B)) shsall be con-
sldered as gain from the sale or exchange of
property which is not a capital asset.

(B) Corporate bonds issued .on or before
May 27, 1969, and government bonds. Except
as provided in subparagraph (C), on the
sale or exchange of bonds or other evidences
of indebtedness issued by a governmental or
political subdivision thereof after Decem-
ber 31, 1954, or by a corporation after Decem-~
ber 31, 1954, and on or before May 27, 1969,
held by the taxpayer more than 6 months,
any gain realized which does not exceed—

(1) An amount equal o the origingl issue
discount (as defined in subsection (b)), or

(if) If at the time of original issue there
was no intention to call the bond or other
evidence of indebtedness before maturity, an
amount which bears the same ratio to the
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origlnal issue discount (as defined in sub-
secHon (b)) as the number of complete
months that the bond or other svidence of in-
debtedness was held by tho taxpayer bears
to the number of completo months from the
date of original issue to the date of maturity,

shall be considered as galn from the cale or
exchange of property which is not a capital
asset. Galn in excess of such amount ghall be
considered gain from the eale or exchange
of a capital asset held more than ¢ months,

(C) Ezceptions. This paragraph scholl not

apply to—

(1) Obligations the Interest on which is
not includible in gross income under cec-
tion 103 (relating to certaln governmental
oblgations), or

(1) Any holder who has purchesed the
bond or other evidence of indebtedness at
& premium.

(D) Double inclusion in income not rec-
quired. This sectlon shall not require the
inclusion of any amount previously includi-
ble In gross income.

(3) Inclusion in income of original issue
discount on corporate bonds issued after
2May 27, 1965—(A) General rule. There chall
be included in the gross income of the holder
of any bond or other evidencs of indebted-
ness issued by a corporation after May 27,
1969, the ratable monthly portlon of crigi-
nal issue discount multiplied by the num-
ber of complete months (plus any frac-
tional part of a month determined in
accordancs with the last centence of this sub-
paragraph) such holder held such bond or
other evidence of indebtedness durlng the
taxable year. Except as provided iIn sub-
paragraph (B), the ratable monthly portion
of original issue discount shall equal the
original issued discount (as defined in sub-
section (b)) divided by the number of com-
plete months from the dato of original i=sue
to the stated maturity date of such bond or
other evidence of indebtedness, For purposes
of this section, o complete month com-
mences with the date of origlnal i~sue and
the corresponding day of cach succeeding
calendar month (or the last day of a calene-
dar month in which there i3 no correcpond-
ing day); and, in any case where 8 bond or
other evidence of indebtedness is acquired
on any other day, the ratable monthly por-
tion of original issuo discount for the com-
plete month in which such sacquisition
occurs shall be allocated between the transe
feror and the transferee {n accordance with
the number of days in such complete month
each held the bond or other evidence of
indebtedness,

(B) Reduction in case.of any subsequent
holder. For purposes of this parggraph, the
ratable monthly portion of originnl fssue dis-
count shall not include an amount, de-
termined at the time of any purchacs after
the original issue of such bond or cther cvi-
dence of indebtedness, equal to the exeess
of—

(1) The cost of such bond or other evidence
of indebtedness incurred by such holder, over

(1) The issue price of such bond or other
evidence of indebtedness increased by the
portion of original discount preoviously
incliidible in tho gross income of any
holder (computed without regard to this
subparagraph),

divided by the number of completa months
(plus any fractional part of o month com-
mencing with the date of purchase) from the
date of such purchase to the ctated maturity
date of such hond or other evidenco of
Indebtedness.

(C) Purchase defined. For purpeces of sub-
paragraph (B), the term “purchase™ means
any acquisition of a bond or other evidence
of indebtedness, but only it the basis of the
bond or other evidences of indebtedness is not
determined in whole or in part by reference
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to the adjusted basls of cuch bond or other
evidence of indebtedness in the bands of the
person from whom tequired, or under section
1014(n) (relating to property acquired from
o decedent).

(D) Ezceptions. Thls paragraph caall not
anply to any holder—

(1) Who has purchaced tke bond or other
evidence of indebtednecs at a premium, or

(11) Which 13 a ltfe insurance company to
which cection 818(b) apples.

(B) Basis edfustments. The basis of any
bond or other evidence of indebtedness in the
hanrds of the holder thereof chall be Increzsed
by the amount included in bis gross income
pursuant to cubparazraph (A).

(b) Dzfinitions. ® * *

(2) Issue price. In the case of issues of
bonds or other evidences of indebtedness reg-
istered with tho Securities and
Commicsion, the term “issue price™ means
the initinl offering price to the public (ex-
cluding bond houses and brokers) at which
price a cubstantial amount of such bonds or
other evidences of indebtedness were sold. In
ths case of privately placed issues of bonds
or other evidence of indebtedness, the issue
prico of each such bond or other evidence of
indebtedness i3 the price pald by the first
buyer of such bond increaced by the amount,
if any, of tax patd under section 4311 (and
not credited, refunded, or relmbursed) on the
acquicition of such bond or evidence of in-
debtedness by the first buyer. For purposes
of thls paragraph, the terms “initial offering
prico” and *“price pald by the first buyer”
include the aggregate payments made by the
purchaser under the purchase agreement,
Including modifications thereof. In the case
of a bond or other evidence of indebtedness
and an option or other security issued to-
gother as an Investment unit, the issue price
for such Investment unit shall be determined
in accorxdance with the rules stated in this
paragroph. Such iscue price atiributabls to
each element of the Investment unit shall
be that portion thereof which the fair mar-
ket value of such element bears to the total .
Ialr market value of all the elements in the
investment unit, The Iscue price of the bond
or other evidence of indebtednecs included in
guch investment unit shall be,the portion so
allocated to it. In the case of a bond or cther
evidencs of indebtedness, or an investment
unit as described in this parsgraph (other
than o bond or other evidence of indebted-
ness or an investment unit issued pursuant
to o plan of reerganization within the mean~
ing of cection 363(a) (1) or an incolvency re-
organization within the meaning of section
371, 373, or 374), which 13 i=cued for prop-
erty and whiche

(A) Is part of an isSue a portion of which
13 troded on an established cecurities market,
or

(B) Is i=sued for stock or securities which
are traded on an establshed cecuritles
market,
the icsue price of such beond or othier evidence
of the Indebtednecs or investment unit, as
the cace may te, chall be the falr market
value of such property. Except in cacses to
which the preceding centence apples, the
icsue price of a bond or other evidence of
indebtedness (whether or not issued as a
part of an investment unit) which is issued
for property (other than morey) shall be
the stated redemption price at maturity.

L L] - » -
[Sec. 1232 a3 amended by secs. §0 and 51,
Technical Amendments Act of 1958 (72 Statf.
1643, 1643); cec. 3(e), Life Insurance Com-
pany Income Tax Act 1953 (73 Stat. 140);
cec. 5, Interest Equallzation Tax Act (78
stat. 845); sec. 413 (a) and (b), Tax Reform
Act 1969 (83 Stat. €09, 611)]
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Par. 13 Section.1.1232-1 is amended
by revising paragraphs (a), (b), and (¢),
and by adding new paragraph (d) im-
mediately after paragraph (c). These re~
vised and added sections read as follows:

" §1.1232-1 Bonds and other evidences
of indebtedness; scope of section.

(a) In general. Section 1232 applies to
any bond, debenture, note, or certificate
or other evidence of indebtedness (re-
ferred to in this section and §§ 1.1232-2
through 1.1232~4 as an obligation) (1)
which is a capital asset in the hands of
the taxpayer, and (2) which is issued by
any corporation, or by any government
or political subdivision thereof. In gen-
eral, section 1232(a) (1) provides that
the retirement of an obligation, other
than certain obligations issued before
January 1, 1955, is considered to be an
exchange and, therefore, is usually sub-
ject to capital "gain or loss treatment.
In general, section 1232(a) (2) (B) pro-
vides that in the case of a gain realized

on the sale or exchange of certain obli-.

gations issued at a discount after De-
cember 31, 1954, which are either cor-
porate bonds issued on or before May 27,
1969, or government bonds, the amount
of gain equal to such discount or, under
certain -circumstances, the amount of
gain equal to a specified portion of such
discount, constitutes ordinary income. In
the case of certain corporate obligations
issued after May 27, 1969, in general,
section 1232(a) (3) provides for the in-
clusion as interest in gross income of a
retable portion of original issue discount
for each taxable year over the life of the
obligation, section 1232(a) (3) (E) pro-
vides for an increase in basis equal to the
original issue discount included in gross
income, and section'1232(a) (2) (A) pro-
vides that any gain realized on such an
obligation held more than 6 months shall
be considered gain from the sale or ex-
change of a capital asset held more than
6 months. For the requirements for re-
porting original issue discount on certain
obligations issued after May 27, 1969,
see section 6049(a) and the regulatiods
thereunder. Section 1232(c) treats as or-
dinary income a portion of any gain
realized upon: the disposition of (i) cou-
pon obligations which were acquired after
August 16, 1954, and before January 1,
1958, without all coupons maturing more
than 12 months after purchase attached,
and (ii) coupon obligations which were
acquired after December 31, 1957, with-
out all coupons maturing after the date
of purchase attached.

(b) Requirement that obligations be
capital assets. In order for section 1232
to be applicable, an obligation must be
a capital asset in the hands of the tax-
payer. See section 1221 and the regula-
tions thereunder. Obligations held by a
dealer in securities (except as provided
in section 1236) or obligations arising
from the sale of inventory or personal
services by the holder are not capital
assets. However, obligations held by a
financial institution, as defined in sec-
tion 582(c) (relating to treatment of
losses and gains on bonds of certain
financial institutions) for investment

and not primarily for sale to customers
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in the ordinary course of the financial
institution’s trade or business, are capi-
tal assets. Thus, with respect to obliga-
tions held as capital assets by such a
financial institution which are corporate
obligations to which section 1232(a) (3)
applies, there is ratable inclusion of
original issue discount as interest in

gross income under paragraph (a) of |

§ 1.1232-3A, and gain on a sale or ex-
change (including retirement) may be
subject to ordinary income treatment
under section 582(c) and paragraph (a)
(1) of § 1.1232-3.

(¢) [Reserved].

(d) Certain deposits in financial insti-
tutions, For purposes of section 1232, this
section and §§ 1.1232-2 through 1.1232-4,
the term “other evidence of indebted-
ness” includes certificates of deposit,
time deposits, bonus plans, and other

.deposit arrangements with banks, do-

mestic building and loan associations,
and similar financial institutions. For
application of section 1232 to such de-
posits, see paragraph (e) of § 1.1232-3A.
However, section 1232, this section, and
§§ 1.1232-2 through 1.1232—4 shall not
apply to such deposits made prior to
January 1, 1971. For treatment of renew-
able certificates of deposit, see paragraph
(e) (4) of § 1.1232-3A.

Par. 14, Section 1.1232-2 is amended
by revising such section to read as
follows:

§ 1.1232-2 Retirement.

Section 1232(a) (1) provides that any
amount received by the holder upon the
retirement of an obligation shall be con-
sidered as an amount received in ex-
change therefor. However, section 1232
(a) (1) does not apply in the case of an
obligation issued before January 1, 1955,
which was not issued with interest cou-
pons or in registered form on March 1,
1954, For treatment of gain on an obliga-
tion held by certain financial institu-
tions, see section 582(c) and parasraph
(a) (1) (dii) of § 1.1232-3.

Par. 15. Section 1.1232-3 is amended
by revising paragraph (a), paragraph
(b) (1), paragreph (b)(2) (i) and (i)
(@) and (¢), example (1) and part (1)
of example (2) of paragraph (b) (2) (ii)
(d), by adding new subdivisions (iii) and
(iv) to paragraph (b) (2), by revising so
much of paragraph (¢) as precedes ex-
ample (1) of such paragraph, and by
revising paragraphs (d), (e) and (f).
These revised and added provisions read
as follows:

§1.1232-3 Gain upon sale or exchange
of obligations issued at a discount
after December 31, 1954.

(a) General rule; sale or exchange—
(1) Obligations issued by a corporation
aftér May 27, 1969—() General rule.
Under section 1232(a) (2) (A), in the case
of gain realized upon the sale or ex-
change of an obligation issued at a dis-
count by & corporation after May 27,
1969 (other than an obligation subject to
the transitional rule of subparagraph (4)
of this paragraph), and held by the tax-
payer for more than 6 months—

(@) If at the time of original issue
there was no intention to call the obli-

gation before maturity, such gain chall
be considered as long-term capital goln,
or

(b) If at the time of original issue
there was an intention to call the obli-
gation before maturity, such gain shall
be considered ordinary income to the
extent it does not exceed the excess of—

(1) An amount equal to the entire
“original issue discount”, over

(2) An amount equal to the entire
“original issue discount” multiplied by o
fraction the numerator of which is the
sum. of the number of complete months
and any fractional port of & month
elapsed since the date of original issue
and the denominator of which is the
number of complete months and any
fractional part of & month from the date
of original issue to the stated maturity
date.

The balance, if any, of the gain shall be
considered as long-term capital gain, The
amount described in (2) of this subdivi«
sion (b) in effect reduces the amount of
original issue discount to be treated og
ordinary income under this subdivision
(b) by the amounts previously includible
(regardless of whether included) by all
holders (computed, however, as to any
holder without regard to any purchase
allowance under parpgraph (a)(2) (D
of §1.1232-3A and without regerd to
whether any holder purchased at o
premium as defined in paragraph (Q (2)
of § 1.1232-3).

(1) Cross references. For definition of .
the terms “original issue discount” and
“intention to call before maturity”, sce
paragraph (b) (1) and (4) respectively
of this section. For definition of the term
“date of original issue”, see paragraph
(b) (3) of this section, For computation
of the number of complete monthy and
any fractional portion of a month, geo
paragraph (2) (3) of § 1.1232-3A.

(iil) Effect of section 582(c). Gain
shall not be considered to be long-term
capital gain under subdivision (1) of this
subparagraph if section 582(c) (rolating
to treatment of losses and gains on
bonds of certain financial institutions)
applies.

(2) Examples. The provisions ‘of sub-
paragraph (1) of this paragraph may be
illustrated by the following examples:

Example (1). On January 1, 1070, A, &
calendar-year toxpoayer, purchases at original
issue for cash of §£7,600, M Corporation’s
10-year, 5 percent bond which has a stated
redemption price at maturlty of $10,000. On
January 1, 1972, A sells the bond to B, for
$9,040. A has previously included $480 of
the original issue discount in hils gross in-
como (see example (1) of paragraph (d) of
§ 1.1232-3A) and increased his basis in the
bond by that smount to £8,080 (sce paras
graph (c) of §1.1232-3A)., Thus, if at the
time of eoriginal Issue there was no intention
to call the bond before maturity, A’s gain of
$960 (amount realized, $9,040, less adjusted
basls, $8,080) s considered longeterm
capital gain.

Example (2). (1) Assume the same foaots 09
in example (1), except that at the timo of
original issue there was an intention to call
the bond before maturity. The smount of
the entire gain includible by A a8 ordinary
income under subparegraph (1) (1) of this
paragraph Is determined as follows:
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(1) Entire original issue discount
(stated redemption price 2t matur-
ity, $10,000, minus issue price,
$7,600) -

. (2) Less: Line (1), 82,400, multl-
plied by months elapsed since date
of original issue, 24, divided by
months from such date to stated

$2,400

" maturity date, 120 e EEO_
(3) Maximum.amount includible by
A as ordinary income. $1,920

Since the amount in line (3) is greater than
A’s gain, $960, A’s entire gain is includible
as ordinary income.

(if) On January 1, 1979, B, a calendar-year
taxpayer, sells the bond to C for $10,150. As-
sume that B has included $120 of original
issue discount in his gross income for each
taxzable year he held the bond (see example
(2) of paragraph (d) of §1.1232-3A) and
therefore increased his basis by $840 (i.e.,
$120 each yearXT7 years) to $9,880. B's gain
is therefore $270 (amount realized, $10,150,
less basis, $9,880). The amount of such gain
includible by B as or income under
subparagraph (1) (i) of this paragraph is
determined as follows: .

(1) Entire original issue discount (as
determined In part (i) of this
example)

(2) Less: Line (1), $2,400, multiplied
by months elapsed since date of
original issue, 108, divided by
months from such date to stated
maturity date, 120

$2,400

(3) Maximum amount includible by
B as ordinary income e _____ $ 240

- Since the amount in Hne (3) is less than B’s
gain, $270, only $240 of B’s gain is includible
as ordinary income. The remaining portion
of B’s gain, $30, is considered long-term cap-

ital gain.

(3) Obligalions issued by a corpora-
tion on or before May 27, 1969, and gov-
ernment obligations. Under section
1232(a) (2) (B), if gain is realized on the
sale or exchange after December 31, 1957,
of an obligation held by the taxpayer
more than 6 months, and if the obliga-
tion either was issued at a discount after
December 31, 1954, and on or before
May 27, 1969, by a corporation or was
issued at a discount after December 31,
1954, by or on behalf of the United States
or g foreign country, or a political sub-
division of either, then such gain shall be
considered ordinary income to the ex-
tent it does not exceed—

- (i) An amount equal to the entire
“original issue discount”, or
(ii) I at the time of original issue
. there was no intention to call the obliga-
tion before maturity, a portion of the
“original issue discount” determined in
accordance with paragraph (c) of this
section,
and the balance, if any, of the gain shall
be considered as long-term capital gain.
For the definition of the terms “original
issue discount” and “intention to call
before maturity”, see paragraph (b) (1)
and (4) respectively of this section. See
section 1037(b) and paragraph (b) of
§ 1.1037-1 for special rules which are
applicable in applying section
1232(a) (2) (B) and this subparagraph to
gain realized. on the disposition or re-
demption of obligations of the United
States which were received from the
United States in an ex¢hange upon which
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gain or loss is not recognized because of
- section 103T(a) (or so much of section

1031 (b) or (c) as relates to section
1037(a)).

(4) Transitional rule. Subparagraph
(3) of this paragraph (in lieu of sub-
paragraph (1) of this paragraph) shall
apply to an obligation issued by a cor-
poration pursuant to a written commit-
ment which was binding on May 27, 1969,
and at all times thereafter.

(5) Obligations issued after December
31, 1954, and sold or exchanged before
January 1, 1958. Gain realized upon the
sale or exchange before January 1, 1958,
of an obligation issued at a discount after
December 31, 1954, and held by the tax-
payer for more than 6 months, shall be
considered ordinary income to the extent
it equals a specified portion of the “orig-
inal issue discount’”, and the balance, if
any, of the gain shall be considered as
long-term capital gain. The term “orig-
inal issue discount” is defined in para-
graph (b)(1) of this section. The
computation of the amount of gain
which constitutes ordinary income is
illustrated in paragraph (c) of this
section.

(6) Obligations issued before January
1, 1955. Whether gain representing orig-
inal issue discount realized upon the sale
or exchange of obligations issued at a
discount before January 1, 1955, is cap-
ital gain or ordinary income shall be
determined without reference to section
1232.

(b) Definitions—(1) Original 1issue
discount—(i) In general. For purposes of
section 1232, the term “original issue
discount” means the difference between
the issue price and the stated redemption
price at maturity. The stated redemption
price is determined without regard to
optional call dates.

(ii) De minimis rule. If the original
issue discount is less than one-fourth of
1 percent of the stated redemption price
at maturity multiplied by the number of
full years from the date of original issue
to maturity, then the discount shall be
considered to be zero. For example, o 10-
year bond with a stated redemption
price at maturity of $100 issued at $98
would be regarded as having an original
issue discount of zero. Thus, any gain
realized by the holder would be a long-
term capital gain if the bond was a cap-
ital asset in the hands of the holder and
held by him for more than 6 months,
However, if the bond were issued at
$97.50 or less, the original issue discount
would not be considered zero.

(iii) Stated redemption price at ma-
turity—(a) Definition. Except as other-
wise provided in this subdivision (ii{), the
term “stated redemption price at matu-
rity” means the amount fixed by the last
modification of the purchase agreement,
including dividends, interest, and any
other amounts, however designated, pay-
able at that time. If any amount based
on a fixed rate of simple or compound
interest is actually payable or will be
treated as constructively received under
section 451 and the regulations there-
under at fixed periodic intervals of 1
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year or less during the entire term of the
obligation, any such amount payable at
maturity shall not be included in deter-
mining the stated redemption price at
maturity. Thus, for example, assume
that a note which promises to pay $1,800
at the end of 3 years provides for addi-
tional amounts Iabeled as interest to be
paid at the rate of $50 at the end of the
first year, $50 at the end of the second
year, and $120 at the end of the third
year. The stated redemption price at
maturity will be $1,070 since only 350 of
the $120 payable at the end of the third
year is based on a fixed rate of simple or
compound interest. If, however, the $120
were payable at the end of the second
year, so that only $50 in addition to prin-
cipal would be payable at the end of the
third year, then under the rule for serial
obligations contained in subparagraph
(2) dv) (e) of this paragraph, the $1,000
note Is treated as consisting of two series.
The first series is treated as maturing at
the end of the second year at a stated re-
demption price of $70. The second series
is treated as maturing at the end of the
third year at a stated redemption price
of $1,000. For the calculation of issue
price and the allocation of original issue
discount with respect to each such series,
see example (3) of subparagraph (2) (iv)
(f) of this paragraph.

(b) Special rules. In the case of face-
amount certificates, the redemption price
at maturity is the price as modified
through changes such as extensions of
the purchase agreement and includes
any dividends which are payable at ma-
turity. In the case of an obligation issued
as part of an Investment unit consisting
of such obligation and an option (which
is not excluded by (¢) of this subdivision
(i) ), security, or other property, the
term “stated redemption price at matur-
ity” means the amount payable on ma-~
turity in respect of the obligation, and
does not include any amount payable in
respect of the option, securify, or other
property under a repurchase agreement
or option to buy or sell the option, se-
curity, or other property. For applica-
tion of this subdivision to certain deposits
in financial institutions, see paragraph
(e) of §1.1232-3A.

(¢) Ezcluded option. An option is ex-
cluded by this subdivision (¢) if itis an
option to which paragraph (a) of § 1.61—
15 applies or if it is an option, referred
to in paragraph (2) of § 1.83-7, grantfed
in connection with performance of serv-
ices to which section 421 does not apply.

(d) Obligation issued in installments.
If an obligation is issued by a corporation
under terms whereby the holder makes
installment payments, then the stated
redemption price for each installment
payment shall be computed in a manner
consistent with the rules contained in
subparagraph (2) (iv) of this paragraph
for computing the issue price for each
serles of a serial obligation. For applica~
tlon of this subdivision (d) fo certain
open account deposit arrangements, see
examples (1) and (2) of paragraph
(e) (5) of §1.1232-3A. .

dv) Carryover of original issue-dis-
count, [Reservedl.
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(2) Issue price defined—{) In general.
The term “issue price” in the case of ob-
ligations registered with the Securities
and Exchange Commission means the
initial offering price to the public at
which price a substantial amount of such
obligations were sold. For this purpose,
the term ‘the public” does not include
bond houses and brokers, or similar per-
sons or organizations acting in the ca-
pacity of underwriters or wholesalers.
Ordinarily, the issue price will be the
first price at which the obligations were

sold to the public, and the issue price
will not change if, due to market develop-
ments, part of the issue must be sold at
a different price. When obligations are
privately placed, the issue price of each
obligation is the price paid by the first
buyer of the particular obligation, irre-
spective of the issue price of the remain-
der of the issue. In the case of an obli-
gation issued by a foreign obligor, the
issue price shall be increased by the
amount, if any, of interest equalization
tax paid under section 4911 (and not
credited, refunded, or reimbursed) on
the acquisition of the obligation by the
first buyer. In the case of an obligation
which is convertible into stock or
another obligation, the issue price in-
cludes any amount paid in respect of the
conversion privilege. However, in the case
of an obligation issued as part of an in-
vestment unit- (as defined in subdivision
(if) (@) of this subparagraph), the issue
price of the obligation includes only that
portion of the initial offering price or
price paid by the first buyer properly
allocable to the obligation under the
rules prescribed in subdivision (i) of
this subparagraph. The terms “initial
offering price” and “price paid by the
first buyer” include the aggregate pay-
ments made by the purchaser under the
purchase agreement, including modifica-
tions thereof. ‘Thus, all amounts paid by
the purchaser under the purchase agree-
ment or a modification of it are included
in the issue price (but in the case of an
obligation issued as part of an investment
unit, only to the extent alloceble to such
obligation under subdivision (ii) of this
subparagraph), such as amounts paid
upon face-amount certificates or install-
ment trust certificates in which the pur-
chaser contracts to make a series of pay-
ments which will be returnable to the
holder with an increment at a later date.

(1) Investment units consisting of ob-
ligations and property—(a) In general.
An investment unit, within the meaning
of this subdivision (ii) and for purposes
of section 1232, consists of an obligation
and an option, security, or other prop-
erty. For purposes of this subparagraph,
the initial offering price of an investment
unit shall be allocated to the individual
elements of the unit on the basis of their
respective fair market values. However,
if the fair market value of the option,
security, or other property is not readily
ascertalnable (within the meaning of
paragraph (¢) of §1.421-6), then the
portion of the inifial offering price or
price paid by the first buyer of the unit
which is allocable to the obligation is-
sued as part of such unit shall be ascer-
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tained as of the time of acquisition of
such unit by reference to the assumed
price at which such obligation would
have been issued had it been issued
apart from such unit. The assumed price
of the obligation shall be ascertained by
comparison to the yields at which obliga-
tions of o similar character which are
not issued as part of an investment unit
are sold in arm’s length transactions, and
by adjusting the price of the obligation
in question to this yield. The adjustment
may be made by subtracting from the
face amount of the obligation the total
present value of the interest foregone by
the purchaser as a result of purchasing
the obligation at a lower yield as part of
an investment unit. In most cases, as-
sumed price may 2lso be determined in a
similar manner through the use of stand-
ard bond tables. Any reasonable method
may be used in selecting an obligation for
comparative purposes. Obligations of the
same grade and classification shall be
used to the extent possible, and proper
regard shall be given, with respect to
both the obligation in question and the
comparative obligation, to the solvency
of the issuer, the nature of the issuer’s
trade or business, the presence and na-
ture of security for the obligation, the
geographic area in which the loan is
made, and all other factors relevant to
the circumstances. An obligation which
is convertible into stock or another obli-
gation must not be used as a comparative
obligation (except where the investment
unit contains an obligation convertible
into stock or another obligation), since
such an obligation would not refiect the
yield attributable solely to the obligation
element of the investment unit,
] * £ * *

(¢) Cross references. For rules relating
to the deductibility by the issuing cor-
poration of bond discount resulting from
an allocation under the rule stated in
(@) of this subdivision, see §§ 1.163-3 and
1.163-4. For rules relating to the basis
of obligations and options, securities, or
other property acquired in investment
units, see § 1.1012-1(d). For rules relat-
‘ing to certain reporting requirements
with respect to options acquired in con~
nection with evidences of indebtedness
and for the tax treatment of such op-
tions, see § 1.61-15, and section 1234 and
the regulations thereunder. With respect
to the tax consequences to the issuing
corporation upon the exercise of options
issued in connection with evidences of
indebtedness to which this section ap-
plies, see section 1032 and the regulations
thereunder.

(@) Examples. The application of the
principles set forth in this subdivision
(ii) may be illustrated by the following
examples in each of which it is assumed
that there was no intention to call the
note before maturity:

Ezample (1). M Corporation is a small
manufacturer of electronic components lo-
cated in the southwestern United States.,
On January 1, 1969, In consideration for the
payment of $41,600, M issues to X its un-
secured note for $40,000 together with war-
rants to purchase 3,000 shares of M stock at
810 per share at any time durlng the term

of the note, The not¢ Is payable in 4 yenrs
and provides for interest ot tho roto of 6
percent per year, payablo soraiennuelly, The
fair market velues of tha note and tho woy«
rants are not readlly ssccrtalnable. Acsume
that companies in the came industry oo M
Corporation, and similarly situated both fl«
nanclally and geographicelly, ore pencrally
able to borrow money on thelr ungcoured
notes af an annuel Intorest rete of 6 percont,
Using o present value toble, the caloulation
of the issue price of & 6 percent, 4 yenr,
$40,000 note, discounted to ylold 6 percent
compounded semiannually i3 made o4
follows:

m @ @ DR

Amount Factor for

Semiannual Interest payablo prezent value  Prewent
period ot

discounted  value of
percent ot 8 pereent  payent
por period
$1,000 0. 0709 $070.00
1,000 <0428 2,60
1,000 « 0161 010,10
1,000 <8896 4,00
1,000 « 80620 E0A GO
1,000 8370 837, £0
1,000 «8131 813,10
1,000 7604 69,40
40,000 JTE0L 01, 070.00
Total present value of note discounted
at 6 pereent, compounded semiannue .
ally. « 38,695.70

The same result may be rcached through
the use of a standard bond table or by the
following present value calculation:

Present value of annuity of $1,000
payable over 8 perlods at
3 percent per period=:1000

X'7.0197= $7,019.70

Add: Present veluo of principal
(as calculated 8DOVO) mucvnaunan 31, 576, 00
Total 038, 606, 70

Accordingly, the assumed price ot which M's
note would have beon issued hod 1t beon
issued without steck purchase werrents, L0,
that portion of the £41,600 prico patd by X
which i3 allocable to M's note, 13 $38,600
(rounded). Since the prico paynblo on ro«
demption of M's noto at maturity 1 $40,000,
the original issue dizcount on M'g noto 19
$1,404 ($40,000 minus $38,608). Under the
rules stated in §1.163-3, M i3 ontitled to n
deduction, to bo-prorated or amortized over
the life of the note, cqual to this origingl
issuo discount on the noto. The excess of tho
prico for the unit over the portion of siteh
price allocable to the note, $2,904 ($41,600
minus $38,696), is allocable to and i3 the
basis of the stock purchose warrants nge
quired by X in connection with M's note,
Upon the exercise of X’s warrants, M will be
allowed no deduction and will have no in«
come. Upon maturity of tho note X will ro«
celve £40,000 from M, of which 01,404, the
amount of the original issue discount, will
be taxable as ordinary income, If X wero to
tranzfer the note at its faco amount to A
2 years after tho issue date, X would realize,
under section 1232(2) (2) (B), ordinary ine
come of $702 (one-half of 81,404).

Ezample (2). (1) On Januray 1, 1069, N
Corporation negotiates with ¥, o small bust-
ness investment company, for a loan in the
amount of 861,600 in corslderation of which
N Corporation issues to ¥ its unsecured
5-year note for $50,000, together with ware
rants to purchaso 2,000 shares of N stool
at 6 per share at any time during the torm
of the note. The note provides for interest
of ¢ percent, paynble cemiannuanlly. Tho foir
market values of the noto and warrants are
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not readily ascertainable. The loan agree-
ment between ¥ and N contains a provision,
agreed to in arms-length bargaining between
the parties, that a rate of 7 percent payable
semiannually would have been appled to the
loan if warrants.were not Issued as part of
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the consideration for the lean. The issue
price of the note is $47,921 (rounded), de-
termined with the use of a standard bond
table, or computed In the manner fHustrated
in Example (1) or in the following alterna-
tive manner:

[€)) @ ®) ) (6] (1]

Interest Factor for Presant

Tnterest rate foregone prosent valua valuo cf

Interest peried differential Principal for discounted Intercst

[deleted) [l at3gpxreeat  faregons

per perlod

1 1% (@56%) £50,009 250 0,962 SAULLS
) 1%, 50,000 250 6335 233,53
3 1% 50,000 25 L2018 223,48
4 1% 50,003 <50 8714 217.83
8. 1% 50,000 25 L8420 210.£)
6. 1% 50,000 250 .8125 23,33
7. 1% 50,000 259 ) 198,59
8. 1% 59,000 259 S0 13,3
9. 1% 50,000 250 N 153.43
10. 1% 0,000 250 LT 1723
. Total present value of interest foregone. e $2,0010.15

. Principal. __

Less: Total present value of interest foregone.

£0,000.00
2,6i0.15

Tssue price

o 47,020,835

The calculation of present value of inter-
est foregone may also be made as follows:

Present value of annuity of $250 dis-
counted for 10 periods at 315 percent per
period=§250X 8.3166=82,079.15.

The total present value of interest fore-
gone, $2,079, is also the original issue dis-
count attributable to the note (850,000
—$47921). Under (b) of this subdivision,
since the agreed assumed rate of interest of
7 percent is not more than 1 percentage polnt
greater than the actual rate payable on the
note, determination of the Issue price of the
note (and original issue discount) based
upon such assumed rate will be presumed
to .be correct and will not be consldered
clearly erroneous, provided that both N and
Y adhere to such determination Under the
rules In §1.163-3, N is entitled to a deduc-
tlon, to be prorated or amortized over the
life of the note, equal to the original issue
discount on the note. The excess of the price
pald for the unit over the portion of such
price allocable to the note, $3,579 ($51,500
—§47,921) is allocable to and Is the
basis of the stock purchase warrants ac-
quired by Y in connection with N’s note.

" Upon the exercise or sale of the warrants by
Y, N will be allowed no deduction and will
have no income. Upon maturity of the note
Y will receive $50,000 from N, of which $2,079,
the amount of the original issue discount,
will be taxable as ordinary income. If X
were to transfer the note at ifs face value to

B 215 years after the issue date, Y would

realize, under cection 1232(a)(2) (B). ordi-
nary income of §1,039.50 (one-half of £2,070).

- . L] L] .

-Example (3). O Corporation i3 a small
advertising company located in the north-
eastern United States. Z i3 a tax-exempt
organization. In consideration for the pay-
ment of $60,000. O issues to Z, In a transg-
action not within the scope of sectlon 503(b),
its unsecured 5-year note for 860,000, to-
gether with warrants to purchase 6,000 shares
of O stock at $10 per share at any time
during the term of the note. Tho note I3
subject to quarterly amortization at the rato
of $3,000 per quarter, and provides for in-
terest on the outstanding unpaid balance at
an annual rate of 6 percent payable quarterly
(1%, percent per quarter). The fair market
values of the notes and warrants are not
readily ascertsinable. The loan agreement
between O and Z contains a recital that if
the $60,000 note had been issued without
the warrants only 845,000 would have been
paid for it. An examination of relevant facts
indicates that companies in the same in-
dustry as O Corporation, and similarly sit-
uated both financially snd geogmph!cany.
are able to borrow money on thelr unsecured
notes at an annual interest cost of 814
percent payable quarterly (214 percent per
quarter). By reference to o present value
table, it i3 found that the present value
of O's note discounted to yleld 8!5 percent
compounded quarterly is 856,608 (rounded).
The computation is as follows:

1) @ @) ) (O] ©@
Factorfor  Pretent valus
Principal Intertst Total amount present valus of total
Quarterly interest period payable paya payabla Iscounted at
Q¥ pement) )+@) pereen (4; 5)
per quarter

1 $3,000 £30) $3,800 002 £3,818.83
2 3,000 855 3,855 L0588 3,£24.17
3 3,000 810 3,810 033) 3,071.2L
4 3,000 T 3,763 L0123 3,49L.16
5 3,000 20 3,720 .o0m 337t
[} 3,000 6156 3,675 E315 3,250, 51
7 3,000 630 3,633 831 313363
8 3,000 535 3,855 8452 3,08
) 3,000 540 3,540 826 2,027
10. 3,000 495 3,495 L8104 2,832.235
11 3,000 459 3,450 738 2,73L.53
12 3,000 - 405 3,405 S0 2,645,0
13 3,000 350 3,300 o3 2,832
14 3,000 316 3,315 .40 2,459.63
15 3,000 270 3,20 1203 23, 325.47
16. . 3,00 225 3,225 L7143 2,333 €2
17 3,000 180 3,189 N 2,224.09
18, 3,000 135 3,135 6549 2,147.18
19. 3,000 9 3,030 6108 3,072.15
20, = 3,000 45 3,045 N 1,820.63

Total s, - 03,68.19

.
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This amount (£55,608) 15 the acsumed price
at which the note would have heen issued
had it been icsued without stock purchase
srarrants. The acsumed price of $45,000 agreed
to by the parties i3 not presumed to be
correct sinee it is less than the face value
adjusted to a yield which Is one percentige
point greater than the actual rate of in-
terest payable on the obligation. The parties
did not have adverse interests in apreeing
upeon an assumed price (since an excessively
large amount of original Lsue discount
would benefit O, the borrower, without ad-
vercely affectdng Z, an exempt organization
which would pay no tax on original issue dis-
count incoms), and the price agreed to ap-

to be clearly erroneous when compared
to the £56,603 assumed issue price determined
under the principles of (e¢) of this subdivi-
slon. Since the maturity value of O's note is
£60,000, the original iccue discount on O's
note Is $3,392 (850,000 minus §55,603). Under
the rules In § 1.163-3, O I3 entitled to a deduc-
tlon, to be prorated or amortized over the
life of the note, equal to this original issue
dizcount on the note, The excess of the price
pald for the unit over the portion of such
price allocable to the note, 83,392 (860,000
minus §56,603), 15 allocable to and Is the
basis of the gtock purchace warrants ac-
quired by Z in connectlon with O’s note.
Upon the exerclce or sale of the warrants
by Z, O will be allowed no deduction and will
have no income.

(1Y) Issuance for property after May 27, +
1969 [Reserved].

(v) Serial obligations—(a) In gen-
eral. If an issue of obligations which
matures serially is issued by a corpora-
tion, and if on the basis of the facts and
circumstances in such case an independ-
ent issue price for each particular
maturity can be established, then the
oblirations with each particular maturity
shall be consldered a separate series, and
the oblgations of each such series shall
be treated as a separate issue with a
separate issue price, maturity date, and
stated redemption price at maturity. The
ratable monthly portion of original issue
discount attributable to each obligation
within a particylar series shall be deter-
mined and ratably included as interest
in gross income under the rules of -
§ 1.1232-3A.

(D) Issue price not independently
established. If a separate issue price can-
not be established with respect to each
series of an issue of obligations which
matures gerially, the issue price for each
obligsation of each series shall be its
stated redemption price at maturity
minus the amount of original issue dis-
count allocated thereto in accordance
with (d) of this subdivision. The amount
of original issue discount so allocated
shall be ratably included as interest in
gross income under rules of § 1.1232-3A.

(¢) Single obligation rule. If a single
corporate obligation provides for pay-
ments (other than payments which would
not be included in the stated redemption
price at maturity under subparagraph
(1) (4i1) of this paragraph) in two or
more instaliments, the provisions of (b)
of this subdivision shall be applied by
treating such obligation as an issue of
obligations consisting of more than one
series each of which matures on the due
date of each such installment payment.

(d) Allocation of discount. For pur-
poses of (b) and (¢) of this subdivision,
the original issue discount with respect to
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each series of an issue shall be the total
original issue discount for the issue
multiplied by a fraction—

(1) The numerator of which is the
product of (i) the stated redemption
price of such series and (i) the number
of complete years (and any fraction
thereof) constituting the period for such
series from the date of original issue (as
defined in paragraph (b) (3) of this sec-
tion) to its stated maturity date, and

(2) The denominator of which is the
sum of the products determined in (2)

. of this subdivision (d) mth respect to
each such series.

If a series consists of more than one
obligation, the original issue discount al-
located to such series shall be appor-
tioned to such obligations in proportion
to the stated redemption price of each.
Computations under this subdivision (d)
may be made using periods ofher than
years, such as, for example, months or
periods of 3 months.

(e) Effective date. The provisions of
this subdivision (iv) shall apply with re-
spect to corporate obligations issued after
July 22, 1971. However, no inference shall
be drawn from the preceding sentence
with respect to serial obligations issued
prior to such date.

(f) Examples. The provisions of this
subdivision (iv) may be illustrated by the
following examples:

Ezample (1). On January 1, 1972, P Cor-
poration issued a note with a total face value
of $100,000 to B for cash of $94,000. The terms
of the note provide that §50,000 is payable on
December 31, 1973, and the other $50,000 on
December 31, 1975. Each payment is treated
a3 the stated redemption price of a series,
and the total original issue discount with
respect to the note, $6,000, is allocated to each
such serles as follows:

Year of maturity 1973 1976 Total
() Btated redemption
(25 Mnlt! Ttegs $50,000 850,000
y ears
P T 2 4
Product of bond years. $100,000 $200,000
4 Bum of product. $300, 000
chtlonal portion of
'“ count $100,000 $200, 000
(@ Multiply I 5 b $300,000 8300, 000
ply ine Yy
discount for entire issue. 96,000  $6,000
(7) Disoount for cach
$2,000  $4,000
8) Issue price (llne 1
¢ ) us lno ) () $48,000  $16,000

Ezample (2). Assume the same facts as in
example (1) except that a separate note is
issued for each payment. The result is the
same as in example (1).

Ezample (3). On January 1, 1971, Y Bank,
a corporation, issues a note to C for $1,000

cash, The terms of the note provide that $60
will be pald at the end of the first year,
$120 at the end of the second year, and
$1,060 at the end of the third year. Under
(c) of this subdivision (iv), the 81,000 note
is treated as consisting of two serles, the first
of which matures at the end of the second
year, and the second of which matures at the
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end of the third year. The issue price and
the allocation of original issue discount with
respect to each serles is computed as follows:

Year of maturity 1972 1973 Total
(l; Stated redemptlon price.... %70 $1,000
(2) Multiply by years out-
StanAIng e et 2 3

(3 Product of bond years..... $140  $3,000
{4) Sum of products. $3,140
(5) Fractional portion of

discount. $140 83,000
(6) Multiply line (5) by dis- 1085140

y line y

count h?r entire issue____...._ $70 $70

(7) Discount for each series..... 83.12  $66.88
8) Issue price (line 1 minus
¢ (7))p. -_-_(.-lfl_l .............. 206.88 $033.12
* ‘ * * * *

() Gain treated as ordinary income
in certain cases; computation. The
amount of gain treated as ordinary in-
come under paragraph (a) (3)(iil) or
(5) of this section is oomputed by multi-
plying the original issue discount by a
fraction, the numerator of which is the
number of full months the obligation
was held by the holder and the denomi-

nagtor of which is the number of full .

months from the date of original issue
to the date specified as the redemption
date at maturity. (See paragraph (b) (3)
of this section for definition of ‘“date
of original issue”.) The period thaf the
obligation was held by the taxpayer shall
include any period that it was held by
another person if, under chapter 1 of
the Code, for the purpose of determining
gain or loss from a sale or exchange,
.the obligation has the same basis, in
whole or in part, in the hands of the
taxpayer as it would have in the hands
of such other person. This computation
is illustrated by the following examples:
3 t-3 -3 -] -«
(d) Ezxceplions to the general rule—

(1) In general. Section 1232(a) (2) (C)
provides that section 1232(a)(2) does

not apply (i) to obligations the interest

on which is excluded from gross income
under section 103 (relating to certain
government obligations), or (i) to any
holder who purchases an obligation at a
premium.

(2) Premium. For purposes of section
1232, this section, and § 1.1232-3A,
“premium” means @& purchase price
which exceeds the stated redemption
price of an obligation at its maturity.
For purposes of the preceding sentence,
if an obligation is acquired as part of
an investment unit consisting of an op-
tion, security, or other property and an
obligation, the purchase price of the ob-~
ligaition is that portion of the price paid
or payable for the unit which is allocable
to the obligation. The price paid for the
unit shall be allocated to the individual
elements of the unit on the basis of their
respective fair market values. However,
if the fair market value of the option,

security, or other property is not readily
ascertainable (within the meaning of
praragraph (¢) of §1.421-6), then the
price paid for the unit shall be allocated
in accordance with the rules under para«

-graph (b) (2) (11) of this section for

allocating the initial offering price of
an investment unit to its elements. If,
under chapter 1 of the Code, the basis
of an obligation in the hands of the
holder is the same, in whole or in part,
for the purposes of dete ¢ gain or
loss from & sale or exchange, a3 the basls
of the obligation in the hands of an~
other person who purchased the obliga-
tion at a premium, then the holder shall
be considered to have purchased the ob-

- ligation at a premium. Thus, the donce of

an obligation purchased aft a premium
by the doner will be considered a holder
wwho purchased the obligation at &
premium.

(€Y Amounts previously includible in
income. Nothing in section 1232(a) (2)
shall require the inclusion of any amount
previously includible in gross income.
Thus, if an amount was previously in«
cludible in & taxpayer’s income on aoc-
count of obligations issued at o discount
and redeemable for fixed amounts in«
creasing at stated Intervals, or, under
section 818(b) (relating to accrunl of
discount on bonds and other evidences of
indebtedness held by life insurance com-
panies), such amount is not again in-
cludible in the taxpayer's gross income
under section 1232(a) (2). For example,
amounts includible in gross income by a
cash receipts and disbursements method
taxpayer who has made an election under
section 454 (2) or (¢) (relating tp nce
counting rules for certain obligations
issued at a discount to which section 1232
(a) (3) does not apply) are not includl«
ble in gross income under section 1232
(a) (2).In the case of a gain which would
include, under section 1232(a)(2), on
amount considered to be ordinary in-
come and s further amount considered
long-term capital gain, any smount to
which this paragraph applles is first
used to offset the amount considered
ordinary income. For example, on Jon-
uary 1, 1955, A purchases g 10-year
bond which is redeemable for fixed
amounts increasing at stated intervals,
At the time of original issue, thero was
no intention to call the bond hefore mea-
turity. The purchase price of the bond
is §75, which is also the issue price. Tho
stated redemption price at maturity of
the bond is $100. A elects to treat the
annual increase in the redemption price
of the bond as income pursuant to cec-
tion 454(a). On January 1, 1960, A colls
the bond for £90. The total stated in-
crease in the redemption price of the
bond which A has reported snnuelly a3
income for the taxable years 1055
through 1959 is $7. The portion of the
original issue discount of $26 attribe
utable to this period Is $12.60, computed
os follows:
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60 (months bond is held by A)

~ X825 (original lasue discount)

120 (months from date of original issue to redemption date)

However, $7, which represents the an-
nual stated increase taken into income,
is offset against the amount of $12.50,
leaving $5.50 of the gain from the sale
to be treated as ordinary income,

(f) Recordkeeping requirements. In
the case of any obligation held by & tax-
payer which was issued at an original
issue discount after December 31, 1954,
the taxpayer shall keep a record of
the issue price and issue date upon
or with each obligation Gf known
to or reasonably ascertainable by him).
If the obligation held by the taxpayer
is an obligation of the TUnited  States
received from the United Sfates in an
exchange upon which gain or loss is not
recognized because of section 1037(a)
(or so much of section 1031 (b) or (¢)
as relates to section 1037(a)), the tax-
payer shall keep sufficient records to de-
termine the issue price of such obligation
for purposes of applying section 1037(b)
and paragraphs (a) and (b) of § 1.1037~1
upon the disposition or redemption of
such obligation. The issuer (or in the
case of ohligations first sold to the pub-
lic through an underwriter or wholesaler,
the underwriter or wholesaler) shall
mark the issue price and issue date upon
every obligation which is issued at an
original issue discount after Septem-
ber 26, 1957, ‘but only if the period be-
tween the date of original issue (as
defined in paragraph (b) (3) of this sec-
tion) and the stated maturity date is
more than 6 months.

Par. 16. The following new section is
added immediately after § 1.1232-3:

§ 1.1232-3A Imclusion as interest of
original issue discount on certain oh-
Iigations issued after May 27, 1969.

(a) Ratable inclusion as interest—(1)
General rule. Under section 1232(a) (3),
the holder of any obligation issued by a
corporation after May 27, 1969 (other
than an obligation issued by or on behsalf
of the United States or a foreign country,
or g political subdivision of either) shall
include as interest in his gross income an
amount equal to the ratable monthly
portion of original issue discount multi-
plied by the sum of the number of com-
plete months and any fractional part of
a month such holder held the obligation
during the taxable year. For increase in
basis for amounts included as interest in
gross income pursuant to this paragraph,
see paragraph (c¢) of this section. For
requirements for reporting original issue
discount, see section 6049(a) and the
regulations thereunder.

(2) Ratiable monthly portion of orig-
inal issue discount—W1) General rule.
Except when subdivision. ¢ii) of this sub-
paragraph applies, the term “ratable
monthly portion of original issue dis-
count” means an amount equal to the
original issue discount divided by the
sum of the number of complete months
(plus any fractional part of a month)
beginning on the date of original issue
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and ending the day before the stated ma-~
turity date of such obligation. -

(i1) Reduction jor purchase allowance.
‘With respect to an obligation which has
been acquired by purchase (within the
meaning of subparagraph (4) of this
paragraph), the term “ratable monthly
portion of original issue discount” means
the lesser of the amount determined
under subdivision (1) of this subpara-
graph or an amount equal to—

(a) The excess (if any) of the stated
redemption price of the obligation at
maturity over its cost to the purchacser
divided by

(b) The sum of the number of com-
plete months (plus any fractional part
of a month) beginning on the date of
such purchase and ending the day before
the stated maturity date of such
obligation.

The amount of the ratable monthly
portion within the meaning of this sub-
division reflects a purchase allowance
provided under section 1232(a) (3) (B)
where a purchase is made at o price in
excess of the sum of the issue price plus
the portion of original issue discount
previously includible (regardless of
whether included) in the gross income
of all previous holders (computed, how-
ever, as to such previous holders without
regard to any purchase allowance under
this subdivision and without regard to
whether any previous holder purchased
at a premium).

(iii) [Reserved].

{v) Cross references. For definitions
of the terms ‘‘original issue discount”
and “date of orlginal issue”, see sub-
paragraphs (1) and (3) respectively, of
§ 1,1232-3(b) . For definition of the term
“premium,” see paragraph (d)(2) of
§ 1.1232-3.

(3) Determination of number of com-
plete months—(i) In general. For pur-
poses of this section—

(a) A complete month and a frac-
tional part of & month commence with
the date of original issue and the corre-
sponding day of each succeeding calen-
dar month (or the last day of a calendar
month in which there is no corresponding
day),

(b) If an obligation is acquired on any
day other than the date & complete
month commences, the ratable monthly
portion of original issue discount for the
complete month in which the cequisition
occurs shall be allocated between the
transferor and the transferee in accord-
ance with the number of days in such
complete month each held the cgblization,

(¢) In determining the allocation
under (b) of this subdivision, any holder
may treat each month as having 30 days,

(d) The transferee, and not the trans-
feror, shall be deemed to hold the obli-
gation during the entire day on the date
of acquisition, and

(e) The obligor will be treated as the
transferee on the date of redemption.
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(1) Ezample. The provislons of this~
subparagraph may be flustrated by the
followins example:

Ezample. On February 22, 1970, A acquires
an obligation of X Corporation for which
February 1, 1870, 15 the date of criginal 1ssue.
B acguires the oblization on June 16, 1370.
A does not chooce to treat each month as
having 30 days. Thus, A held the obligation
for 325 months durinz 1570, 1.2, cne-fourth
of Februory (7/23 days), Maxch, April, Moy,
cne-half of June (15/30 days). The ratable
meonthly portion of original iosue dizcount
for the cblimation 1z multiplied by 322
months to determine the amount included
in A’ grocs Income for 1570 pursuant to this
paragraph.

(4) Purchase. For purposes of this
section, the term “purchase” means any
acquisition (ncludiny an acquisition
uncn original issue) of an oblization to
which thls section apples, buf only if
the basls of such oblgzation is not deter-
mined in whole or in part by reference to
the adjusted basis of such obligation in
the hands of the percon from whom it
was-acquired or under section 1014 ¢a)
(relating to property acguired from =
decedent). ’

(b) Ezxceptions—(1) Binding commit-
ment. Section 1232(a) (3) shall not apply
to any oblization issued pursuant to a
written commitment which was binding
on 2day 27, 1959, and at all times .
thereafter.

(2) Ezception for 1-year obligations.
Section 1232 (a)(3) shall not apply to
any obligation in respzct of which the
period between the date of original issu=z
(as defined in paragraph (b)}(3) of
§ 1.1232-3) and the stated maturity date
Is 1 year or less. In such case, gain on
the sale or exchange of such cobligation
shall ke included in grozs income as
Interest to the extent the gain does not
exceed an amowunt equal to the ratable
monthly portion of original issue dis-
count multiplied by the sum of the num-
ber of complete months and any frac-
tional part of a month such taxpayer
held such oblization.

(3) Purchase at e¢ premium. Section
1232¢a) (3) shall not apply to any holder
who purchased the obligation at a
premium (within the meaning of para-
graph (d)(2) of §1.1232-3).

(4) Life insurance companies. Section
1232(a) (3) shall not apply to any holder
which is o life insurance company fo
which section 813(b) applies. However,
ratable inclusion of original issue dis-
count as interest under section 1232¢a)
(3) is required by an insurance company
which is subject to the tax imposed by
cection 821 or 8§31.

(c) Basis adjustment. The basis of an
obligation in the hands of the holder
thercof shall be increased by any amount
of original issue discount with respect
thereto Included as interest in his gross
income pursuant to paragraph . (a) of
this section. See section 1232(a) (3) (E).
However, the basls of an oblization shall
not be Increased by any amount that was
includible as interest In gross income
under paragraph (e) of this section, but
was not actually included by the holder
in his gross income.
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(d) Ezamples. The provisions of para-

RULES AND REGULATIONS

the amount of the ratable monthly portion

graphs (a) through (¢) of this section ° he must include as Interest in his gross ine

may be illustrated by the following
examples:

Ezample (1). On January 1, 1970, A, a
calendar~year taxpayer, putchases at original
issue, for cash of §7,600, M Corporation’s 10-
year, 6-percent bond which has a stated re-
demption price of $£10,000. The ratable
monthly portion of original issue discount, as
determined under section 1232(a)(3) and
this section, to be Included as interest in A’s
gross income for each month he holds such
bond is $20, computed as follows:
“Original issue discount

(stated redemption- price,

$10,000, minus issue price,

37,600) ;e $2,400
Divide by: Number of months

from date of original is-

sue to stated maturity

date 120 months
Ratable monthly portion____ $20

Assume that A holds the bond for all of 1970
and 1971 and Includes as interest in his gross
income for each such year an amount equal
to the ratable monthily portion, $20, multi-
plied by the number of months he held the
bond each such year, 12 months, or $340, Ac~
cordingly, on January 1, 1972, A’s bas!s in the
bond will have increased under paragraph
(¢) of this section by the amount so included,
$480 (l.e., $240X2), from his cost, $7,600, to
$8,080. For results if A sells the bond on that
,date, see examples (1) and (2) of paragraph
° (a) (2) of § 1.1282-3.

Ezample (2). Assume the same facts as in
example (1). Assume further that on Janu-
ary 1, 1972, A gells the bond to B, a calendar-
year taxpayer for $9,040.

Since B purchased the bond, he determines
under paragraph (a) (2) (i) of this section
the amount of the ratable monthly portion
he must include as interest in his gross in-
come In order to reflect the amount of his
purchase allowance (if any). B determines
that his ratable monthly portion is $10, com-
puted as follows:

(1) Stated redemption price

at maturity o .. _ $10, 000
(2) Minus: B’s costooo——__.. 89, 040
(3) EXCESS mccommmcmmemme $960

(4) Divide by: Number of
months from date of pur-
chase to stated maturity

date 96 months
(6) Tentative ratable

monthly portion....____. $10
(6) Ratable monthly por-

tion as computed in ex-

ample (1) cmmmcomeeeee $20

Since line (5) is lower than line (6), B’s rat-
able monthly portion is $10. Accordingly, if
B holds the bond for all of 1972, he must in~
clude $120 (i.e., ratable monthly portion,
81012 months) as interest in his gross
income.

Ezxample (3). (1) Assume the same facts
as in example (1). Assume further than on
January 1, 1975, A sells the bond to B for
$10,160. Under the exception of paragraph
(b) (3) of this section, B is not required to
include any amount in respect of original
iszue discount as interest in his gross income
since he has purchased the bond at a
premium.

(2) On January 1, 1979, B sells the bond
to C, a calendar-year taxpayer, for §9,940.

Stince C is now the holder of the bond (and.

no exception applies to him), he must include
as interest in his gross income the ratable
monthly portion of original issue determined
under section 1232(a) (3) and this section.
Since C purchased the bond he determines

under paragraph (a)(2) (i) of this section

come in order to reflect the amount of his
purchase allowance (if any). C determines
that his ratable monthly portion is 25, com-
puted as follows:

(1) Stated redemption price

at maturity. . ___ $10, 000
(2) Minus: C’8 COSbocmuuan $9, 940 .
(3) EXCESS weccccocmmmcan $60
(4) Divide by: Number of

months from date of pur-

chase to stated maturity

date 12 months

(5) Tentative ratable
monthly portion_.._..___ $5
(6) Ratable monthly por-

tion as computed in ex-

ample (1) cacmmmceeemeee $20
Since line (5) is lower than line (6), C's
ratable monthly portion is $5. Accordingly,
if C holds the bond for all of 1979, he must
include 860 (i.e., ratable monthly portion,
$5, X 12 months) as interest in his gross in-
come. Upon maturity of the bond on Janu-
ary 1, 1980, C will receive $10,000 from M,
which under paragraph (c¢) of this section
will equal his adjusted basis (the sum of his
cost, $9,940, plus original issue discount in-
cluded as interest in his gross income, $60).

Example (4). [Reserved].

(e) Application of section 1232 o cer-
tain deposits in financial institutions and
similar arrangemenits—(1) In general.
Under paragraph (d) of § 1.1232-1, the
term “other evidence of indebtedness”
includes certificates of deposit, time de-
posits, bonus plans, and other deposit
arrangements with banks, domestic
building and loan associations, and sim-
ilar financial institutions.

(2) Adjustmnfeénts where obligation re-
deemed before maturity—@G) In general.
If an obligation describad in subpara-
graph (1) of this paragraph is redeemed
for a price less than the stated redemp-
tion price at maturity from a taxpayer
who acquired the obligation upon orig-
inal issue, such taxpayer shall be allowed
as a deduction, in computing adjusted
gross income, the amount of the original
issue discount he included in gross in-
come but did not receive (as determined
under subdivision (ii) of this subparan-
graph). The taxpayer’s basis of such
obligation (determined after any increase
in basis for the taxable year under section
1232(a) (3) (E) by the amount of original
issue discount included in the holder’s
gross income under section 1232(a) (3))
shall be decreased by the amount of such
adjustment.

(ii) Computaiion. The amount of the
adjustment under subdivision (i) of this
subparagraph shall be an amount equal
to the excess (if any) of (a) the ratable
monthly portion of the original issue dis-
count included in the holder’s gross in-
come under section 1232(a) (3) for the
period he held the obligation, over (b)
the excess (if any) of the amount re-
ceived upon the redemption over the

. issue price. Under paragraph (b) (1) (iii)

(a) of § 1.1232-3, if any amount based on
a fixed rate of simple or compound in-~
terest is actually payable or will be
treated as constructively received under
section 451 and the regulations thereun-
der at fixed periodic intervals of 1 year
or less during the term of the obligation,
any such amount payable upon redemp=-

tion shall not be included in determining
the amount received upon such
redemption.

(iii) Partial redempiion. (¢) In tho
case of an obligation (other than & single
obligation having serial maturity dates),
if a portion of the obligation is redeomed
prior to the stated maturity date of the
entire obligation, the provisions of this
subdivision shall be applied end not the
provisions of subdivision (1) of this sub-
paragraph, In such case, the adjusted
basis of the unredeemed portion of the
obligation on the date of the partial re-
demption shall be an amount equal to the
adjusted basis of the entire obligation on
that date minus the amount paid upon
the redemption.

(b) If the adjusted basls of the unroe-
deemed portion (as computed under (o)
of this subdivision) is equal to or in ex-
cess of the amount to be received for the
unredeemed portion at maturity, no gain
or loss shall be recognized at the time
of the partial redemption but the holder
shall be allowed a deduction, i1 comput~
ing adjusted gross income for the taxablo
year during which such partinl redemp-
tion occurs, equsal to the amount of such
excess (if any), and no further original
issue discount will be includible In the
holder’s gross income under scction
1232(a) (3) over the remaining torm of
the unredeemed portion. In such ecase,
the holder shall decrease his basis In the
unredeemed portion (as computed under
(@) of this subdivision) by the amount
of such adjustment.

(¢) If the adjusted basis of the unre«
deemed portion (a&s computed under (¢)
of this subdivision) is less than the re~
demption price of the unredeemed por«
tion at maturity, & new computntion
shall be made under paragraph (a) of
this section (without regard to the ox-
ception for one-year obligations in parn-
graph (b)(2) of this section) of tho
ratable monthly portion of original issue
discount to be included os interest In the
gross income of the holder over the re-
maining term of the unredeomed por«
tion. For purposes of such computation,
the adjusted basis of the unredeomed
portion shall be treated as the issuo price,
the date of the partial xedemption shall
be treated as the issue date, and the
amount to be paid for the unredeemed
portion at maturity shall be treated as
the stated redemption price.

(3) Ezamples. The application of sec«
tion 1232 to obligations to which this
paragraph applies may be illustrated by
the following examples:

Example (1). A is a cash method taxpayer
who uses the calendar year as his taxablo
year. On January 1, 1971, he purochates a
certificate of deposit from X Bank, a corporn«
tion, for $10,000. The certificate of dopouit
Is not redeemable until Decomber 31, 1076,
except in an emergency os defined in, sned
subject to the qualifications provided by,
Regulation @ of the Board of Governors of
the Federal Resorve. Seo 13 OFR § 217.4(d).
The stated redemption prico ot moturlty 1y
£13,382.26. The torms of the cortifieato do
not expressly refer to any amount 0y ine
terest. A’s certificate of deposit 13 an obligu«
tion to which section 1232 end this paro«
graph apply. A shall include the rotable
portion of original issue discount in grosy
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income for 1971 as determined- under sec-
tion 1232(a) (3). Thus, if A holds the cer-
tificate of deposit for the full calendar year
1971, the amount to be included in A's gross
income for 1971 is £676.45, that is, 12/60
months, muttiplied by the excess of the
stated redemption price ($13,382.26) over
the issue price ($10,000).

Ezample (2). Assume the same facts as In
example (1), except that the certificate of
deposit provides for payment upon redemp-
tion a} December 31, 1975, of an amount
equal to “$10,000, plus 6 percent compound
interest from January 1, 1971, to Detember
31, 1975.” Thus, the total amount payable
upon redemption in both example (1) and
this example is $13,382.26. The certificate of
deposit is an obligation to which section 1232
and this paragraph apply and, since the
substance of the deposit arrangement Is
identical to that contained in example (1),
A must include the same amount in gross
income. )

Ezxample (3). Assume the same facts as in
example (1), except that the certificate pro-
vides for the payment of interest in the
amount of $200 on December 31 of each year
and $2,000 plus $10,000 (the original amount)
payable upon redemption at December 31,
1975. Thus, if A holds the certificate of de-
posit for the full calendar year 1971, A must
include in his gross Income for 1971 the
$200 interest payable on December 31, 1971,
and $400 of original i1ssue discount, that is,
12/60 months multiplied by the excess of the
stated redemption price ($12,000) over the
issue price ($10,000).

Ezample (4). B is & cash method taxpayer
who uses the calendar year as his taxable
year. On January 1, 1971, B purchases a
4-year savings certificate from the ¥ Build-
ing and I.oan Corporation for $4,000, redeem-
able on December 81, 1974, for £5,000. On
December 31, 1973, Y redeems the certificate
for $4,660. Under section 1232(a) (3), B in-
cluded 8250 of original issue discount in his
gross income for 1971, $250 for 1972, and
includes $250 in his gross income for 1973
for a total of §750. Since the excess of (i)
the amount received upon the redemption,
$4,660, over (ii) the issue price, $4,000, or
$660, 1s lgwer than the total amount of origi-
nal issue discount ($750) included in B's
gross income for the period he held the
certificate by $90, the $9Q will be treated
under subparagraph (2) of this paragraph
as a deduction In computing adjusted gross
income, and accordingly, will decrease the
besls of his certificate by such amount. B
has no gain or loss upon the redemption, as
determined In accordance with the following
computation:

Adjusted basls January 1, 1973......
Increase under sectlon 1232(a)(3)

£4,500

() 250
Subtotal .
Decrease under subparagraph (b)(2)
of this paragrephacee e 90
- Basls upon redemption..__________ 4, 660
Amount realized uponr redemption.. 4,660
Galn Or 1088 e e ceeeeeeee 4]

Ezample (5). On January 1, 1971, C, a cash
method taxpayer who uses the calendar year
as his taxable year, opens a savings account
in Z bank with a $10,000 deposit. Under the
terms of the account, interest is made avalle
gble semiannually at 6 percent annual inter-
est, compounded semiannually. Since all of
the interest on C’s account in Z Bank is
made avallable semiannually, the stated re-
demption price at maturity under paragraph
{b) (1) (iii) (@) of § 1.1232-3 equals the issue
price, and, therefore, no original issue dis-
count-is reportable by C under section 1232

v
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(a) (3). However, C must include the sum not included in detcrmining the s

of $300 (Le.,, 4 X 65 X $10,000) plus 8303
(1.e., 36X 6% X $10,300) or £C09, of interest
made uvu.unble during 1971 in his grocs in-
come for 1971,

Ezample (6). (1) D is o cash maothod tax-
payer who uses the calendar year as his tax-
able year, On Janunry 1, 1871, D purchases
a $10,000 deferred incomoe certificate from 28
Bank. Under the terms of the certificate, in-
terest accrues at 6 percent per annum, com-
pounded quarterly. The perlod of the nccount
is 10 years. In addition, the holder i3 per-
mitted to withdraw the entire amount of the
purchase price at any time (but not interest
prior to the expiration of the 10 year term),
and upon such a withdrawal of the purchace
price, no further Interest acerues. If the cer-
tificate is held to maturity, the fcsue price
plus accrued interest will goggregate
$18,140.18.

(i1) In respect of the certificate, the origl-
nal issue discount is £8,140.18, determined by
subtracting the issue price of the certificate
($10,000) from the stated redemption price
at maturity (818,140.18) . Thus, under cection
1232(a) (3) the ratable monthly portion of
original issue discount is £67.835 (i.e., 1/120
months, multiplied by £8,140.18). Under cec-
tion 1232(a) (3), D includes £814.03 (lLe, 12
months, multiplied by £67.835) in his grecs
income for each calendar year the certificate
remains outstanding and under cection 1232

() (3)(E) 1increases his basls by that
amount. Thus, on December 31, 1975, D's
basis for the certificate is $14,070.10 (Le.,
issue price, $10,000, increaced by product of
$814.02 3¢5 years).

(111) On December 31, 1875, D withdraws
the $10,000. Under the terms of the certifi-
cate $3,468.55 cannot bo withdrawn untit
Pecember 31, 1980. Under the provicions of
subparagraph (2) (1) of this parasraph, the
£10,000 partial redemption cthaoll he treated
as follows:

(1) Adjusted basis of obligation
at time of partinl redemption.. $14, 070,10
(2) Amount paid upon redemp-
tion 10, 000, CO

(3) Adjusted basls of unre-
deemed portion (lino (1) lecs
Lne (2))

(4) Amount to be pald for unre-
deemed portlon at maturity
(December 31, 1880) e cccemaua

(6) Adjustment in computing
adjusted income (excess
of line (3) over ine (4) ) caeeu- €01.55

Since the adjusted basis of the unredeemed
portion excecds the amount to bo recelved
for the unredeemed portion at maturity, D
is allowed a deduction, in computing od-
Justed gross income, of $601.25 in 19756 and
no further original issue diccount is includi-
ble as Interest in his gross income, In eddi-
tion, D will decrcaso his bacis in the unre-
deemed portion by £601.65, tho amount of

4,070.10

3,468.55

-such cdjustment, from £4,070.10 to £3,4G8.65.

Ezample (7). E 13 o cash method taxpayer
who uses the calcandar yecar a3 his taxeble
year, On January 1, 1871, E purchoces o
£10,000 “Bonus Savings Certificate™ from N
Building and Loan Corporation. Under the
terms of the certificate, interest 15 payable ot
5 percent per annum, compoundced quarterly,
and the period of tho account 13 3 years. In
addition, the certificate provides that If tho
holder makes no withdrawels of principal oz
interest during the term of tho certifleate, o
bonus payment equal to & pereent of tho
purchase price of the certificato will bo patd
to the holder of the certificate at maturity,
Thus, the amount of the benus payment is
$500 (i.e., 5 percent multiplied by $10,000).
Since the 5§ percent annual interest 15 payable
quarterly, the amount of such interest §5
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stated re-
demption price at mturlw undsr pora-
groph (b)) (1) (1) of §1.1232-3. However,
cirece the bonus payment is only payable at
maturity, tho amount of cuch bonus Iz in-
cuded as part of the ctated redemption
price ot maturity, Thus, the ctated redemp-
tlon prico at maturity equals $10,539 (pur-
chasa price, $10,020, plus bonus payment,
£500). Accordingly, the orizinal izsue diz-
count attributable to cuch certificate equals
£500 (stated redcmption price at maturity,

810,500, minus i~sue price, $10,020). There- .

fore, T must include o3 Interest 81€5.67 (Le.,
12/36 months, multiplied by the original
i~cue diccount, $500) in bis gross fncome for
each taxable yeor heholds the certificate.

(4) Renewable certificates of deposit—
() In gencral. The renewal of a certifi-
cate of deposit shall be treated as a pur-
chase of the certificate on the date the
renewal period bezins rezardless of any
requirement pursuant {o the terms of the
certificate that the holdsr give notice of
an Intention to renew or nob to rensw.
Thus, for example, in the case of 2 cer-
tificate of deposit for which a renewal
period begins after December 31, 1970,
such renewal shall be treated as a pur-
chase after such date whether or not the
initial pericd began before such date.

1) Computation. For purposes of
computing the amount of original issue
discount to be ratably included as in-
terest in gross iIncome under section 1232
(2) (3) in respect of a renewable certif-
icate of deposit for the initial period or
any renewal period, the following rules
apply:

(@) The issue price on the dateany re-

ewal period bezins is considered fo ke
in the case of a certificate of depasit ini-
tially purchased—

(1) After December 31, 1971, the ad-
Justed basis of the certificate on the date
such period begins,

(2) Before January 1, 1971, the
amount the adjusted basis would have
been on the date such period begins had
the holder included 2l amounts of origi-
nal issue discount as interest in gross in-
come that would have been includible if
gection 1232(a) (3) had applied to the
certificate from the date of original
purchase.

Thus, if under the terms of the certifi-
cate, no emount is forfeited upon a fail-
ure to renew, then the issue price on the
date any renewal period begins is con-
sldered to be the amount which would
have been received by the holder on such
date had it not been renewed.

(b) The date of original issue for any
renewsl period shall be considered to be
the date it begins.

(c) Thedate of maturity for the initial
perlod or any renewal period shall be
considered to be the date it ends.

(d) The stated redemption price ab
moturity for the initicl peried or any
renewal period shall be considered fo ke
an amount determined in a manner con-
sistent with (e) of this subdivision.

dif) Application of 1-year rule. For
purpeses of paragraph (b) (2) of this sec-
tion (relating to nonapplication of sec-
Hon 1232(2) (3) to any obligation having
a term of 1 year or less), the period be-
tween the date of original issue (as de-

fined in paragraph (b) (3) of § 1.1232-3)
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of a renewable certificate of deposit and
its stated maturity date shall include all
renewal periods with respect to which,
under the terms of the certificate, the
holder may either take action or refrain
from taking action which would prevent
the actual or constructive receipt of any
interest on such certificate until the ex-
piration of any such renewal period
whether or not the original date of issue
is prior to January 1, 1971.
(iv) Ezamples. The provisions of this
" subparagraph may be illustrated by the
following example:

Example. (a) On May 1, 1969, A purchases
a 2-year renewable certificate of deposit from
M bank, a corporation, for $10,000. Interest
will be compounded semiannually at 6 per-
cent on May 1 and November 1. The terms of
tho certificate provide that such certificate
will be automatically renewed on the anni-
versary date every 2 years if the holder does
not notify M of an intention not to renew
prior to 60 days before the particular anni-
versary date. Thus, on May 1, 1971, and May 1,
1073, the certificate may be redeemed for
511,255.09 and $12,667.60, respectively. How-
ever, in no event shall the initial period and
the renewal periods exceed 10 years. A does
not notify M of an intention not to renew
by March 1, 1971, and the certificate is auto-
matically renewed for an additional 2-year
period on May 1, 1971.

(b) Under subdivision (i) of this subpara-
graph, the May 1, 1971, renewal shall be
treated as the purchase of a certificate of
deposit on that date, 1.e., after December 31,
1970. Under subdivision (ii) of this subpara-
graph, the Issue price is considered to be
811,265.09 and the date of maturity is con-
sldered to be May 1, 1973. Since the stated
redemption price at maturity is $12,667.60, A
must Include $58.85 as Interest in gross In-
come for each month he holds the certificate
during the renewal period beginning May 1,
1971, computed as follows:

Original issue discount (stated
redemption price, $12,667.60,
minus issue price, $11,255.09) __

Divided by: Number of months
from renewal to maturity date. 24 months
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percent, but will be paid only at maturity.
Thus, assuming F makes deposits of $100 on
the first of each month beginning with De-
cember 1, 1970, the account will have a stated
redemption price of $6,998.20 at maturity on
December 1, 1975, Since, however, section
1232 applies .only to, deposits made after
December 31, 1970 (see paragraph (d) of
§ 1.1232-1), the $34.39 of compound interest

to be earned on the first deposit of $100 over
the term of the arrangement will not be sub«
Ject to the ratable inclusion rules of seotion
1232(a) (3). F must include such $34.39 of
interest in his gross income on Decomber 1,
1975, the date it is patd.

(i1) For 1971, F must include $44.10 of
original issue discount as interest in proxs
income, to be computed as follows:

[eV) [04] @) @ . ® ® (U]
Redemption OQriginal issue Ratablo Monthgon 1071 ordylusl
Date of $100 Months to pricoat discount (col. monthly pot- deposit In fssue dls;c'nunt
deposit maturity maturity 3-—§100, zlon cozl) 11 (col. 63{col. ©)
~-col.

5 $133.73 $33.73 $0.5717 12 0,89

- 53 133.0 33.07 S5702 1n 0,07

&7 132.42 32.42 5083 10 [

56 138.77 31,77 0573 ] o1

55 131.12 31.12 5068 8 4.6

54 130.48 30.48 5644 T J.05

53 129.84 20,81 6530 ] I

52 129,20 - 20,20 5616 5 2.1

51 128,56 23.56 5600 4 221

50 127,93 27.93 5556 3 164

49 . 127.30 27.30 5571 2 i

128. 563 1 0,09

48 . 26,63 N
Total original issue discount to be included as interest in F’s gross Incomeo £0r 1071« aee e ccnn vasvecunnn s

Ezample (2). (1) G is a cash method tax-
payer who uses the calendar year as his taxa-
ble year. On February 1, 1971, G enters into
a 4-year deposit open account arrangement
with T Bank, a corporation. The terms of
the deposit arrangement provide that G may
deposit any amount from time to time in
multiples of $50 for a period of 4 years. The
terms also provide that G may not redeem
any amount until February 1, 1975, except
in an emergency as defined in, and subject to
the qualifications provided by, Regulation @

of the Board of Governors of tho Fedoral
Reserve System. Sece 12 COFR § 217.4(d). In-
terest will be compounded somiannually (on
February 1 and August 1) at 6 porcont, pro«
viding there is no redemption prior to Fobru-
ary 1, 1975. However, if there is a redemption
prior to such date, intereat will be come
pounded semiannually st 54 percent,

(ii) The schedule of deposits made by ¢
pursuant to the srrangement, and compita«
tion of ratable monthly portion for each
deposit, 1s set forth in the table bolow:

(¢Y @

@ ® ® ®

Ratable monthly portion________ $58. 85

(5) Time deposit open account ar-’

rangements—(i) In general. The term
“time deposit open account arrange-
ment” means an arrangement with a
fixed maturity date where deposits may
be made from time to time and ordi-
narily no interest will be paid or con-
structively received until such fixed
maturity date. All deposits pursuant to
such an arrangement constitute parts of
a, single obligation. The amount of orig-
inal issue discount to be ratably in-
cluded as interest in his gross income of
the depositor for any taxable year shall
be the sum of the amounts separately
computed for each deposit. For this pur-
pose, the issue price for a deposit is the
amount thereof and the stated redemp-
tion price at maturity is computed under
paragraph (b) (1) (iii) (d) of § 1.1232-3.

(il) Examples. The provisions of this
subparagraph may be illustrated by the
following examples:

Ezample (1). (1) P Is a cash method tax-
payer who uses the calendar year as his tax-
able year. On December 1, 1970, F enters into
a 6-year deposit open account arrangement
with M Savings and Loan Corp. The terms of
the arrangement provide that ¥ vwill deposit
8100 each month for a period of 5 years, and
that interest will be compounded semian-

Redemption Orltflnul fssue Ratahla

Date of deposit Months to Amount of prico at freount menthly

maturity deposit maturity  (Col. 4—=Col. 3) pottlon
(Coli 6-+Col, 2)
2-1-71 - 48 $100 $126.63 $ 20,03 €0,8559
Y 2 200 b03.02 1050 ¥ 1003
=1~ . A 2. 05 2,7003
$1,412.51 a9 35 500 055, 2 10521 4,012
3-1-72 35 800 030,56 100,09 o7
7-1-72 31 600 659, ( 0,00 3.1024
8-1-72 30 250 230,82 30.82 13213

(ii1) With respect to amounts on deposit pursuant to the arrangement, the amounts of
original issue discount G must include as interest in his gross income for 1971 and 1072

are computed in the table below:

®

1 @ (&)} (cY) ®)
. Ratable Monthson  197loriginal  Monthion 1072 orlzlual
Date of deposit monthly depositin  Issue discount deposit In  Lsaue discount
portion 1971 (Col. 2 %X 1072 (Col,
Col. 3) Col. £)
2-1-71. . . 5553 11 $6.11 2 0.0
6-1-71. . 1.1005 7 7.70 12 13.21
12-1-71. 2.7092 1 YA ) 12 42,01
2-1-72. 4.3122 1 47,43
3-1-72. 4.3017 10 43,014
7-1-72.. 3.1935 6 .19
8-1-72. . 1.3273 e [ 6.0
Total original fssue discount
includible as interest in
gross income for tazable
year-.. 16.562 164,01

(6) Certain contingent interest ar-
rangements—1) In general. If under the
terms of a deposit arrangement—

(a) The holder cannot receive pay-
ment of any interest or constructively
receive any interest prior to a fixed ma-
turity date,

(b) Interest is earned at g guaranteed
minimum rate of compound interest,

(c) Additional contingent interest may

nually (on June 1 and December 1) at 6be earned for any year at g rate not to
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exceed one percentaze point above such
guaranteed minimum rate, end

(d) Any additional contingent interest
is credited at least annually to the de-
positor’s account,

Then any contingent interest oredited to
the depositor shall be treated as creating
a separate obligation subject to the rules
of subdivision (i) of this subparagraph.

(ii) Computation. For purposes of
computing the original issue.discount to



be included as interest in the depositor’s
gross income under section 1232(a) (3)
with respect to such separate obligation—

(a) The issue price shall be zero,

(b) The date of original issue shall be
the date on which the contingent interest
is credited to the depositor’s account and
begins to earn interest,

(¢) The date of maturity shall be the
fixed maturity date of the deposit, and

(d) The stated redemption price at
mafurity is the sum of the amount of
such contingent interest plus any interest
t0 be earned thereon at the guaranteed
minimum rate of compound interest be-
tween such dates of original issue and
maturity.

Par. 17. Section 1.1232-4 is amended
by revising such section to read as
follows:

§ 1.1232-4 Obligations with excess cou-
pons detached.

Section 1232(c) provides that if an
obligation- which is issued at any time
with interest coupons—

(a) Is purchased after August 16,
1954, and before January 1, 1958, and
the purchaser does not receive all the
coupons which first become payable
more than 12 months after the date of
the purchase, or

(b) Is purchased after December 31,

. 1957, and the purchaser does not receive
all the coupons which first become pay-
able after the date of purchase,

any gain on the later sale or other
disposition "~ of the obligation by the
purchaser (or by a transferee of the pur-
chaser whose basis is determined by ref-
erence to the basis of the obligation in
the hands of the purchaser) shall be
treated as ordinary income to the extent
that the fair market value of the obliga-
tion (determined as of the.time of the
purchase) with coupons attached ex-
ceeds the purchase price. If both the
preceding sentence and .section 1232(a)
(2)- apply with respect to the gain real-
ized on the retirement or other disposi-
tion of an obligation, then section 1232
(a) (2) shall apply only with respect to
that part of the gain to which the pre~
ceding sentence does not apply. For
example, a $100 bond which sells at $90
‘with all its coupons attached is pur-
chased by A for $80 with 3 years’ coupons
detached. Three years later, A sells the
bond for $92. The first $10 of the $12
profit is taxable as ordinary income.
The remaining $2 gain is taxable either
as ordinary income or as long-term cap-
ital gain, depending upon the application
of section 1232(a) (2). Pursuant to sec-
tion 7851(a) (1) (C), the regulations
prescribed in this section shall also ap-
ply to taxable years beginning before
January 1, 1954, and ending after De-
cember 31, 1953, although such years
are subject to the Internal Revenue Code
of 1939.
Par. 18. Section 1.6049 is amended by
revising subsections (a) (1) and (¢) of
section 6049 and the historical note to

read as follows:
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§ 1.6049 Statatory provisions; returns
regarding payments of interest.

SEc. 6049. Returns regarding poyments of
interest—(n) Requirement of reporting—(1)
In general. Every person—

(A) Who makes paymonts of Interest (os
defined in subsection (b)) aggrezating 810
or more to any other percon during any
calendar year,

(B) Who recelves payments of interest os
& nominee and who mankes payments aggre-
gating $10 or more during nny calendar year
to any othor person with respect to the in-
terest so recelved, or

(C) Which is a corporation that has out-
standing any bond, debenture, note, or cer-
tificate or other evidence of indebtedness
in registered form as to which there is dur-
ing any calendar year an amount of original
Issue discount aggregating $10 or moro in-
cludible in the gross income of any holder
under section 1232(a) (3) without regard to
subparagraph (B) thereof,

shall make o return according to the forms
or regulations prescribed by the Seccretary
or his del¢fate, setting forth the oggre-
gate amount of such payments and such
aggregate amount includible in the grocs
income of any holder and the name and
address of the person to whom paid or such
holder,
L] L] - - L 4

(c) Statements to be furnished to persons
with respect to whom information is fur-
nished. Every person moking a return under
subsectlon (a) (1) shall furnish to each per-
son whose name s set forth in such return
a written statement showing—

(1) The name and address of the percon
making such return, and

(2) The aggregate amount of payments to,
or the aggregate amount includible in the
gross income of, the percon as shown on such
return.

The written statement required under the
preceding sentence shall Be furniched to the
person on or before January 31 of the year
following the calendar year for which the
return under subsection (a) (1) was made.
No statement shall be required to be fur-
nished to any percon under this subscction
it the aggregate amount of payments to, or
the agpregate amount includible in the gross
income of, such person shown on the return
mnde with respect to subparagraph (A), (B),
or (C), as the case may bo, of cubsection
(a) (1) isless than 810.

{Sec. 6049 as added by se¢. 19(c), Rev., Act
1962 (76 Stat. 1055); amended by cec, 413
{c) and (d), Tax Reform Act 1869 (83 Stat.
611, 612)]

Par. 19. Section 1.6049-1 is amended
by revising the heading, paragraph (a)
is amended by revisihg so much of sub-
paragraph (1) as follows subdiviston ),
by revising subparagraph (2) and (4),
and by adding & new subparagraph (5),
and paragraphs (b) and (c) are amended
by revising each of them. Such amended
and revised provisions read as follows:

§ 1.6049~1 Returns of information as
to interest paid in calendnr years
after 1962 and original issue discount
includible in gross income for calen-
dar years after 1970,

£ & * o -

(a) Requirement of reporting—(1) In
general. * * *

(i) (a) Every person which is o cor-
poration that has outstanding any bond,
debenture, note, or certificate or other

25009

evidence of indebtedness (referred to in
this section and § 1.6049-2 as an obliza-
tHion) in “registered form” (as defined in
paragraph (d) of § 1.6049-2) issued after
May 27, 1969 (other than an oblizgation
issued by @& corporation pursuant fo a
written commitment which was binding
on May 27, 1869, and at all times there-
after), as to which there is during any
calendar year after 1970 an amount of
original issue dizcount (as defined in
§ 1.6045-2) asgrezating $10 or more in-~
cludible as interest in the gross income
for such calendar year of any holder
(determined, #f semiannual record date)
reporting is being used under (b) (1) of
this subdivision, by treating each holder
25 holding the oblization on every day it
was outstanding durinz the calendar
year), shall make an information refurn
on Forms 1036 and 1039-OID for such
calendar year showing the following:

(1) The nome and address of each
record holder for whom such aggrezate
amount of original issue discount is $10
or more and, for calendar years subse-
quent to 1972, the account, serial, or
other identifying number of each obliza-
tion for which 2 return is beinz made.

(2) The aggrezate amount of original
Issue discount includible by each suzh
holder for the peried duringz the calen-
dar year for which the return is made
(or, if the aggrezation rules of (b)(2)
of this subdivision are being used, that

“he held the oblizations). If however, the
semiannual record date reporting rules
are belns used under (b) (2) of this sub-
division, such aggrezate amount shall ke
determined by treating each such record
date holder as if he held each such obli-
gation on every day it was outstanding
during the calendar year. For purposss
of this cectlon, an oblization shall he
considered to be ouistanding from the
date of oririnal issue (as defined in para-
graph (b) (3) of §1.1232-3). In the casz
of a time deposit open account arrange-
ment to which paragreph (e)¢5) of
§1.1232-3A applies, for example, the
amount to be shown under this subdivi-
ston ¢2) on the Forms 1036 and 1099-0OID
is the sum (computed under such para-
graph (e) (5)) of the amounts separately
computed for exch deposit made pur-
suant to the arrangement.

(3) The issue price of the obligation
(as deflned in paragraph (b)(2) of
§ 1.1232-3), except in the case of such a
time deposit open account arrangement,

(4) The stated redemption price of the
oblication ot maturity (as defined in
paragraph (b) (1) (ii». of § 1.1232-3), ex-
cept in the case of such a time denosit
open account arrongement,

(5) The ratcble monthly portion of
orininal issue Giscount with respact to the
oblization o5 defined in section 1232(a)
(3)(A) (determined without regard to 2
reduction for a purchase allowance or
whether the holder purchased af a pre-
mium), except in the case of such a time
deposit open account arrangement,

(6) The name and address of the per-

son flling the form,
(7) Such other information as is re-
quired by the form, and 2
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(8) The sum, for all such holders of
“the aggregate amounts of such original
issue discount includible -for such cal~
endar year for each such holder.

(b) With respect to any obligation
(other than an obligation to which para-
graph (e) of § 1.1232-3A applies relating
to deposits in banks and similay-finan-
cial institutions), the issuing corpora-
tion (or an agent acting on its behalf)—

(1) Shell be permitted (until this sub-
division (b) (1) is amended) to prepare a
Form 1099-01D only for each person who
is a holder of record of the obligation on
the semiannual record date (if any) used
by the corporation (or agent) for the
payment of stated interest or, if there is
no such date, the semiannual record
dates shall be considered to be June 30,
and December 31. .

(2) Shall be permitted to aggregate all
original issue discount with respect to 2
or more obligations of the same issue for
which the amounts specified in (@) (2),
(@) (3), (@) (4), and (@) (5) of this sub-
division are proportional and, therefore,
may file one Form 1099-OID for all such
obligations being ageregated, except that
for calendar year 1971 this aggregation
rule shall apply only where such specified
amounts are identical. For an illustra-
tion of proportional aggregation, see ex-
ample (4) in (d) of this subdivision.

(¢) In any case in which any one
holder of a particular obligation for the
calendar year held such obligation on
more than one record date, only one
Form 1099-OID shall be filed for that
year with respect to that holder and that
obligation. This provision applies only in
the case in which any corporation pre-
pares Forms 1099-OID in accordance
with the record date reporting rule of (b)
(1) of this subdivision.

(d) The provisions of this subdivision
(ii) may be illustrated by the following
examples:

Ezample (1). On January 1, 1971, a cor-
poration issued a 10-year bond in registered
form which pays stated interest to the holder
of record on June 30 and December 31. The
bond has an issue price (as defined in para-
graph (b) (2) of § 1.1232~3) of §7,600, a stated
redemption price (as defined in paragraph
(b) (1) of §1.1232-3) at maturity of $10,000,
and a ratable monthly portion of original
issue discount (as defined in section 1232(a)
(3) (A)) of $20. The corporation’s books indi-
cate that A was the- holder of record on
June 30, 1971, and B was the holder on
December 31, 1971. Under (b)(I) of this
subdivision, the corporation is permitted to
flle separate Forms 1099-OID for both A and
B showing, on each form, all items required
by (a) of this subdivision, including the total

" original issue discount of $240 for the entire
calendar year (which includes original issue
discount for all holders), the issue price of
§7,600, the stated redemption price. at
maturity of 810,000, and the ratable monthly
portion of original issue discount of $20.

Ezample (2). Assume the facts stated in
Example (1), except that A 1s recorded on the
books of the corporation as holding the bond
on June 30 and December 31, 1971, The cor-
poration shall complete and file only one
Form 1089-OID for A.

Ezample (3). Assume the facts stated in
Example (1), except that the books of the
corporation show that A held 2 of the bonds
at all times in 1971, The amounts of the
items listed in (a) (2), (a) (3), (@) (4), and
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(@) (5) of this subdivision are identical for
the 2 bonds. Under (b)(2) of ‘this subdivi-
sion, the corporation is permitted to treat
the 2 bonds as one for purposes of completing
and filing a Form 1099-OID for 1971 and
aggregate the amounts being reported,

Ezample (4). On January 1, 1972, a cor-
poration issued to C 3 bonds In registered
form of the same issue with stated redemp-
tlon prices of $1,000, $5,000, and $10,000. The
aggregate amounts of original 1issue dis-
count for each year, the issue prices, the
stated redemption prices, and the monthly
portions of original issue discount are the
same for each $1,000 of stated redemption
price. Thus, all releyant amounts for any
one bond are proportional to such amounts
Tor any other bond. Therefore, so long as C
holds the bonds the corporation shall be
permitted to apggregate on one Form 1099-
OID all original issue discount with respect
to such obligations In accordance with
(b) (2) of this subdivision.

Ezample (5). On Jane 1, 1971, a corpora~
tion issues a 10-year bond to D, for which
the ratable monthly portion of original issue
discount is $10. For 1971, the corporation uses
the record date reporting system permitted
by (b) (1) of this subdivision. The corpora-
tion’s books show that E held the bond on
June 30, 1971, and that F held the bond on
DPecember 31, 1971, the dates on which the
corporation pays stated interest on the bond.
The corporation shall file & Form 1089-OID
for both E and F showing on each form the
aggregate amount of original issue discount
includible for 1971 of 370 since E and F are
each treated as if each held the bond every
day it was outstanding and it was outstand-
ing 7 months in 1971. As to D, the corpora-
tlon is not required to file a Form 1099-OID
since D did not hold the bond on either o%
the 2 record dates.

(ili) Every person who during a calen~
dar year after 1962 receives payments of
interest as a nominee on behsalf of an-
other person aggregating $10 or _more
shall make an information refurn on
Forms 1096 and 1087 for such calendar
vear showing the aggregate amount of
such interest, the name and address of
the person on whose behalf received, the
total of such interest received on behalf
of all persons, and such other informd-

_tion asis required by the forms.

(iv) Except with respect to an obli-
gation to which paragraph (e) of
§ 1,1232-3A applies (relating to deposits
in banks and similar financial institu-
tions), every person who is &, nominee on
behalf of the actual owner of an obliga-
tion as to which there is original issue
discount aggregating $1Q.or more includi-
ble in the gross income of such owner
during g calendar year after 1970, rezard-
less of whether he receives a Form 1092~
OID with respect to such discount, shall
make an information return on Forms
1096 and -1087-OID for such calendar
year showing in the manner prescribed
on such forms the same information for
the actual owner as is required or per-
mitted in subdivision (i) of this sub-
paragraph for the record holder.

(v) Notwithstanding the provisions of
subdivisions (iii) and (iv) of this sub-
paragraph, the filing of Form 1087 or
Form 1087-0OID is not required if—

(a) The record owner is required to
file a fiduciary return on Form 1041 dis-
closing the name, address, and identify-
ing number of the actual owner;

(b) The record owner is o nominece of
2 banking institution or trust compony
exercising trust powers, and such bank«
ing institution or trust company i re«
quired to file a fiduciary return on Form
1041 disclosing the name, address, and
identifying number of the sctual owner:
or

(¢) The record owner s o banking in-
stitution or trust company exerclsing
trust powers, or a nominee thereof, and
the actual owner is an organization oxu=
empt from taxation under section 501(a)
for which such banking institution or
trust company files an annuol return,

but only if the name, address, and iden-
tifying number of the record owner are
included on or with the Form 1041 ficdu-
ciary return filed for the estate or trust
or the annual return filed for the tnx
exempt organization.

(2) Definitions. (1) The term “person*
when used in this section does not in-
clude the United States, a State, the Dis-
trict of Columbia, o forelgn government,
a political subdivision of a State or of
o foreign government, or sn internne
tional organization. Therefore, interest
paid by or to one of these entities need
not be reported. Similarly, oririnal fssuo
discount in respect of an obligation ig-
sued by or to one of these entities need
not be reported.

(ii) For purposes of this section, a
person who recelves interest shall be con-
sidered to have recetved it a5 o nominee if
he is not the actual owner of such interest
and if he was required under § 1.6109-1
to furnish his identifying number to the
payer of the interest (or would have
been so required if the total of such inter«
est for the year had been $10 or more),
and such number was (or would haveo
been) required to be included on an in-
formation return filed by the payer with
respect to the interest. However, o persen
shall not be considered to be a nomines
as to any portion of an interest payment

oWhich is actually owned by another per«

son whose name is o2lso shown on the
information return filed by the payer or
nominee with respect to such interest
payment. Thus, in the case of o savingy
account jointly owned by s hushand and
wife, the husband will not be considored
as recelving any portion of the intercst
on that account as & nominee for his
wife if his wife’s name is included on the
information return filed by the payer
with respect to the interest.

(iii) For purposes of this section, in the
case of a person who recelves o Form
1099-0ID, the determination of who i
considered 2 nominee shall be made {n o
manner consistent with the prineiples of
subdivision (i) of this subparagraph,

(iv) For purposes of this seotion and
§ 1.6049-3, the term “Form 1099-OID"
means the appropriate Form 1099 for
original issue discount prescribed for the
calendar year.

El -3 £l % &

(4) Determination of person by whom
original issue discount is includible or for
whom a Form 1099-01D showing original
issue discount is recefved, For purposes
of applying the provisions of this section,
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the determination of the person by whom
original issue discount is includible or
- for whom a Form 1099-OID-is received
shall be made in a manner consistent
with the principles of subparagraph (3)
of this paragraph.

(5) Inclusion of other payments. The

Form 1099 filed by any person with re-
spect to payments of interest to another
person during a calendar year prior to
1972 may, at the election of the maker,
include payments other than interest
made by him to such other person dur-
ing such year which are required to be re-
ported on Form 1099. Similarly, the Form
1087 filed by a nominee with respect to
payments of interest received by him on
behalf of any other person during a cal-
ender year prior to 1972 may include pay-
ments of dividends received by him on
behalf of such person during such year
which are required to be reported on
Form 1087. However, except as provided
in subparagraph (1) Gi) (b) of this para-
graph, a separate Form 1087-OID or
1099-0OID shall be filed for each obliga-
tion in respect of which original issue dis-
count is required to be reported for any
calendar year after 1970. In addition,
any person required to report payments
on both Forms 1087, 1087-0OID, 1099, and
1099-OID, for any calendar year may use
one Form 1096 to summarize and trans-
mit such forms.
. (b) When payment deemed made. For
purposes of section °6049, interest is
deemed to have been paid when it is
credited or set apart to a person without
any substantial limitation or restriction
as to the time or manner of payment or
condition upon which payment is to be
made, and is made available to him so
that it may be drawn at any time, and its
receipt brought within his own control
and disposition. .

©) Time and place jor filing—(1)
Payment of interest. The returns re-
quired under this section for any calen-
dar year for the payment of interest shall
be filed after September 30 of such year,
but not before the payer’s final payment
for the year, and on or before Febru-
ary 28 of the following year with any of
the Internal Revenue Service Centers,
the addresses of which are listed in the
instructions for Form 1096. For exten-
sions of time for filing returns under this
section, see § 1.6081-1.

(2) Original issue discount. (i) The re-
turns required under this section for any
calendar year for original issue discount
shall be filed after December 31 of such
year and on or before February 28 of
the following year with any of the In-
ternal Revenue Service Centers, the ad-
dresses of which are listed in the in-
structions for Form 1096. For extensions
of time for filing returns under this sec-
tion, see § 1.6081-1.

(ii) The time for filing returns for the
calendar year 1971 required under this
section for original issue discount in re-
spect of obligations to which paragraph
(e) of §1.1232-3A applies (relating to
deposits in banks and other similar fi-
nancial institutions) is extended to
April 15,1972,

* * * * *
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Par.-20. Section 1.6049-2 is amended
by revising the heading thereof, by re-
vising the heading of paragraph (a), by
revising so much of paragraph (a) as
precedes subparagraph (2), by adding a
new paragraph (b) (6) immediately after
paragraph (b) (5), and by adding a new
paragraph (c) immediately after para-
graph (b). Such revised and added pro-
visions read as follows:

§ 1.6049-2 Interest and original issue
discount subject to reporting.

() Inlerest in general. Except as pro-
vided in paragraph” (b) of this section,
the term “interest” when used in this
section and §§1.6049-1 and 1.6048-3
means:

(1) Interest on evidences of indebted-
ness issued by a corporation in “regis-
tered form” (as defined in paragraph (d)
of this section). The phrase “evidences
of indebtedness” includes bond, deben-
tures, notes, certificates and other simi-
lar instruments regardless of how
denominated.

® * - * *

(b) Ezxceptions. * * *

(6) Any amount which is subject to
reporting as original issue discount.

L 3 L 3 ® ; L ]

(c) Original issue discount—-(1) In
general. The term “‘original issue dis-
count” when used in this sectlon and
§§ 1.6049-1 and 1.6049-3 means original
issue discount subject to the ratable in-
clusion rules of paragraph () of
§ 1.1232-34, determined without regard
to any reduction by reason of a purchase
allowance under paragraph (a)(2) (i)
of §1.1232-3A or a purchase at a pre-
mium as defined in paragraph (d) (2) of
§1.1232-3.

(2) Coordination with interest report-
ing. In the case of an obligation issued
after May 27, 1969 (other than an obli-
gation issued pursuant to a written
commitment which was binding on
May 27, 1969, and at all times there-
after), original issue discount which is
not subject to the ratable inclusion rules
i1s interest within the meaning of para-
graph (a) of this section and original
issue discount which is subject to the
ratable inclusion rules is not interest
within the meaning of such paragraph
(a). Thus, for example, if such an obli-
gation has a fixed maturity date not ex-
ceeding one year from the date of orig-
inal issue (as deflned in paragraph
(b) (3) of § 1.1232-3), the amount of the
original issue discount in respect of the
obligation shall be reported as interest
upon its retirement.

- (3) Ezceptions. Reporting of original
issue discount is not required in respect
of an obligation which paragraph (b) (2)
of this seclon except from interest
reporting,

(@) Definition of “in registered form.”
For purposes of § 1.6049-1 and this sec-
tion, an evidence of indebtedness is in
registered form if it is registered as to
both principal and interest (or, for pur-
poses of reporting with respect to original
issue discount, if it is registered as to
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principaly and if its transfer must be
effected by the surrender of the old
instrument and either the reissuance by
the corporation of the old instrument to
the -new holder or the issuance by the
corporation of a new instrument to the
new holder.

Pan. 21, Section 1.6048-3 is amended
by revising the heading and paragraphs
(2}, (b), and (c) (1) to read as follows:

§ 1.60149-3 Siatcments to recipients of
interest payments and holders of ob-
ligations to which there is attributed
original issue discount.

(o) Requirement. Every person filins
(1) a2 Form 1099 or 1087 under section
6049(a) (1) and § 1.6049-1 with respect to
payments of interest or (2) 2 Form
1099-0OID or 1087-OID with respect to
original issue discount includible in gross
income, shall furnish fo the person whose
identifying number is (or should be)
shown on the form a written statement
showing the information required by
paragraph (b) of this section. With re-
spect to Interest, no statement is required
to be furnished under section 6049¢c)
and this section to any person if the ag-
gregate of the payments to (or received
on behalf of) such person shown on the
form would be less than $10. With re-
spect to original issue discount, no state-
ment is required to be furnished under
section 6049(c) and this section to any
person if the agerezate amount of ori-
ginal issue discount on the statement to
such person with respect to the obliga-
tion would be less than $10. -

(b) Form of statement—(1) In gen-
eral. The written statement required to
be furnished to a person under para-
graph (a) of this section shall show—

(1) With respect to payments of
interest (as defined in § 1.6049-2) aggre-
gating $10 or more to any person during
a calendar year after 1962—

(a) The aggrezate amount of payments
shown on the Form 1099 or 1037 as hav-
ing been made to (or received on behalf
of) such person and a legend stating that
such amount is being reported <to the
Internal Revenue Service, and

(b) The name and address of the per-
son filing the form, and )

(i1) With respect to original issue dis-
count (as defined in § 1.6049-2) which
would aggregate $10 or more on the
statement to the holder during a calen-
dar year after 1970—

(a) The aggrezate amount or original
issue discount includible by (or on be-
half of) such person with respect to the
obliration, as shown on Form 1093-0OID
or Form 1087-OID for such calendar
year (determined by applying the rules of
paragraph (@) (1) (@) of §1.6049-1 for
purposes of completing either form),

(b) All other items shown on such
Form 1038-OID or Form 1037-OID for
such calendar year (so determined), and

(c) A legend stating that such amount
and such {tems are being reported to the
Internal Revenue Service.

(2) Speclal rule. The requirements of
this section for the furnishing of a state-
ment to any percon, including the legend

requirement of this paragraph, may be
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met by the furnishing to such person of a
copy of the Form 1099, 1099-OID, 1087,
or 1087-0OID filed pursuant to § 1.6049-1,
or a reasonable facsimile thereof, in re-
spect of such person. However, in the case
of Form 1087-OID or 1099-OID, a copy
of the instructions must also be sent to
such person. A statement shall be con-
sidered to be furnished to a person within
the meaning of this section if it is mailed
to such person at his last known-address.

(¢) Time for furnishing statements—
(1) In general—(i) Payment of interect.
Each statement required by this section
to be furnished to any person for a calen-
dar year for the payment of interest shall
be furnished to such person aiter Novem-
ber 30 of the year and on or before Jan-
uary 31 of the following year, but no
statement may be furnished before the
final interest payment for the calendar
year has been paid. However, the state-
ment may be furnished at any time after
September 30 if it is furnished with the
final interest payment for the calendar
year.

(i) Original issue discount. (a) Each
statement required by this section to be
furnished to any person for a calendar
year for original issue discount shall be
furnished to such person after December
31 of the year and on or before January
31 of the following year.

(b) Each statement required by this
section to be furnished to any person for
the calendar year 1971 for original issue
discount in respect of obligations to
which paragraph (e) of § 1.1232-3A ap-
plies (relating to deposits in banks and
other similar financial institutions) is
extended to March 15, 1972.

[ = < & *

Par, 22. Section 301.6049 is amended
by revising subsections (a) (1) and (¢) of
section 6049 and the historical note to
read as follows:

§ 301.6049 Statutory provisions; returns
regarding payments of interest.

Sec. 6049, Returns regarding payments of
‘interest—(a) Requirement of reporting—(1)
In general. Every person—

(A) Who makes payments of interest (as
defined in subsection (b)) aggregating $10
or more to any other person during any
calendar year,

(B) Who recelves payments of interest as
8 nominee and who makes payments aggre-
gating 810 or more during any calendar year
to any other person with, respect to the
interest so received, or

(C) Which is a corporation that has out-
standing any bond, debenture, note, or cer-
' tificate or other evidence of indebtedness in
registered form as to which there is durlng
any calendar year an amount of original
issue discount aggregating $10 or more in-
cludible in the gross income of any holder
under section 1232(a) (3) without regard to
subparagraph (B) thereof,

shall make a return acecording to the forms or
repulations prescribed by the Secretary or
his delegate, setting forth the aggregate
amount of such payments and such aggre-
gate amount includible in the gross income

of any holder and the name and address of
the person to whom paid or such holder.
L * * o £
(c) Statements to be furnished to persons
with respect to whom information is fur-
nished. Every person making a return under
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subsection (a) (1) shall furnish to each per-
son whose name is set forth In such return a
written statement showing—

(1) The name and address of the person
meaking such return, and

(2) The aggregate amount of payments to,
or the aggregate amount includible in the
gross income of, the person as shown on such
return.

The written statement required under the
preceding sentence shall be furnished to the
person on or before January 31 of the year
Iollowing the celendar year for which the
return under subsection (a) (1) was made.
No statement shall be required to be fur-
nished to any person under this subsection
if the aggregate amount of payments to, or
the aggregate amount includible in the gross
income of, such person shown on the return
made with respect to subparagraph (4A),
(B), or (C), as the case may be, of subszec-
tion (a) (1) is less than $10.

* x = = o

[Sec. 6049 as added by sec. 19(c), Rev. Act
1962 (76 Stat. 1055); amended by sec. 413

-(c) and (d), Tax Reform Act 1969 (83 Stat.

611, 612) ]
[FR Do0e¢.,71-18982 Filed 12-27-71;8:52 am ]

Title 47— TELECOMMUNIGATION

Chapter l—Federal Communications
Commission
[Docket No. 19269; FCC 71-1282]

PART 73—RADIO BROADCAST
SERVICES

Equal Employment Opportunities

Report and- order. In the matter of
amendment of part VI of FCC Forms
301, 303, 309, 311, 314, 315, 340 and 342,
and adding the equal employment pro-
gram filing requiremen$ to Commission
§§ 73.125, 73.301, 73.599, 73.680, and
73.793 Docket No. 19269, RM-1722.

1. On December 4, 1970, the National
Organization for Women (NOW) filed a
petition for rule making (RM-1722) ask-
ing that broadcast licensees be required
to file with the Commission programs
designed to insure equal employment op-
portunities for women, It was requested
that we include women in section VI of
various .broadcast application forms
(FCC Forms 301, 303, 309, 311, 314, 315,
340, and 342), which presently provides
that licensees shall file equal employment
opportunity programs designed to pro-
vide equal employment opportunities for
Negroes, orientals, American Indians,
and Spanish-surnamed Americans. NOW
also asks that the filing requirement be
added to the Commission’s broadecast
rules concerning equal employment op-
portunities (47 CFR '13.125, 73.301, 73.599,
73.680, and '73.793) . On June 28, 1971, the
Commission released & notice of pro-
posed rule making (30 FCC 2d 318, 36
FR. 12542) oliciting comment on the
NOW proposal.

2. A substantial number of comments
were filed in response to the NOW peti-
tion and to the notice of proposed rule
making. Almost all of the comments ex-
press strong support for the pmposal.
The proposal is opposed by the National
Association of Broadcasters (NAB) and

Mrs. Virginia F, Pate, president and geon-
eral manager, The Chesapeake Broad-
casting Corp.

3. The NAB argues that licensees are
already required to establish equal eme
ployment opportunity programs designed
to prevent discrimination in employment
on the basis of sex and, in effect, that
nothing other than additional burden for
the licensee is accomplished by requiring
that specific programs be filled with the
Commission. Mrs. Pate, commenting as
an individual long assoclated with broad-
casting, takes essentially the same posi-
tion.. The NAB maintains that no pattern
of discrimination against women in the
broadecasting industry has been estab-
lished. It asserts further that a specifio
program cannot be drawn up for every
religious, racial or national origin sub-
group, that a line must be drawn Some-
where, and that it should be drawn to ox«
clude women from the filing requirement.
As for adding the filing requirement to
the rules, the NAB states that the pro-
visions of section VI are set forth n3
guidelines, that flexibility in their appli~
cation was intended, and that they are
insufflciently precise to be stated ns rules,

. In addition, it maintaing that adding

section VI to the rules will not enhance
its availability to the public.

4, We agree fully with the NAB that
specific equal employment opportunity
programs cannot be developed for every
conceivable group or subgroup. In con-
sidering & requirement of specific pro-
grams and reporting requirements, it s
necessary to focus on those groups which
comprise a substantial portion of the
population and which have in the past
suffered from discrimingtion in employ-
ment. Women, however, clearly come
within the confines of these criterla.
They constitute over 50 percent of the
population, and the history of employ-
ment diserimination ageinst women is
amply demonstrated by the comments in
this proceeding. It is fully sppropriate,
in our judement, for the attention of
broadcasters to be drawn to the tack of
providing equal employment opportuni-
ties for women as well as for Nepgrocs,
orientals, American Indians ond Span-
jsh-surnamed Americans. We do not be-
lieve it follows, as the NAB suggests, that
the extension of the application of sec«
tion VI to women will require its exten-
sion to such groups as Armeniong and
Tasmanians. The guldelines set ouf in
section VI are, os is pointed out, flexible
in their application to particular situn-
tions, and we do not intend to change
their character in this respect. The focuy
upon particular groups is achieved by
following the guidelines (or taking other
measures, if more appropriate) for those
groups and is reinforced by the require«
ment that the programs be articulated
and filed with the Commission, whexo
they are subject to sexutiny by the Com-
mission and the public. We see no undue
burden which would outweigh the sub-
stantial public benefit.

5. While we consider it appropriate to
supplement the regulations dealing with
equal employment opportunities by in-
serting a reference to section VI of tho
application forms, we do not consider 1t
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appropriate to repeat the text of section
VI in the rules or to make the guide-~
lines more rigid by casting them as for-
mal rules. Our general practice is to
avoid encumbering the rules with
lengthy application forms, and we see
no important reason for varying from
that practice in this instance. The provi-
sions of section VI will be published in
the ¥CC reports, where they will be
readily available, and citations to these
documents will appear as part of the
rule. The forms themselves, moreover,
are available from the Commission upon
request. .

6. Authority for the rules set out in the
attached appendix is contained in cec-
tions 4(), 303, 307, 308, 309, and 310 of
the Communications Act of 1934, as
amended, 47 U.S.C. 154@), 303, 307, 308,
309, and 310.

7. In view of the foregoing: It is or-
dered, That Part 73 of the rules and reg-
ulations is amended as set forth in
Appendix A below, effective February 4,
1972, and that section VI of FCC Forms
301, 303, 309, 311, 314, 315, 340, 342 is
amended as set out in Appendix B.?
(Secs. 4, 303, 307, 308, 309, 310, 48 Stat., as

amended, 1066, 1082, 1083, 1084, 1085, 1086;
47 U.S.C. 154, 303, 307, 308, 309, 310)

Adopted: December 17, 1971.
Released; December 21, 1971.

PEDERAL, COMAMUNICATIONS
COMMISSION,?
BN F. WarLE,
Secretary.

APPENDIX A

In Part 73 of Chapter I of Title 47 of
the Code of Federal Regulations, a new
paragraph (c) is added to §§73.125,
73.301, 73.599, 73.680, and 73.793, to
read as follows:

(c) Applicantsfor construction permit
for a new facility, for assignment of
license or construction permit or for
transfer of control (other than pro forma
or involuntary assignments and trans-
fers), and applicants for renewal of
license who have not previously done so,
shall file with the Commission programs
designed to provide equal employment
opportunities for Negroes, orientals,
American Indians, Spanish-surnamed
Americans, and women, or amendments
to such programs. Guidelines for the
preparation of such programs are set out
in section VI of the appropriate applica-
tion forms. See 32 FCC 2d ——. A pro-
gram need not be filed by any station
having less than five full-time employees
or with respect to any minority group
. which is represented in such insignificant
numbers in the area that a program
would not be meaningful. In the latter
situation, a statement of explanation
should be filed.

[FR-Doc.T1-18890 Filed 12-27-71;8:48 am]

[sEaL]

3Filed as part of original document.
3 Commissioner Bartley absent.

No. 249—Pt. I—6

RULES AND REGULATIONS

Title 43—TRANSPORTATION

Chapter V—National Highway Traffic
Safety Administration, Department
of Transpartation

PART 567—CERTIFICATION

Ruling Concerning Unavailable
Weight Ratings

Amendments that modify the label-
ing requirements for motor vehicles, in
Part 567 of Title 49, Code of Federal
Regulations, become effective January 1,
1972. (36 FR. 7054, Apr. 14, 1971; 36 F.R.
19593, Oct. 8, 1971; 36 F.R. 23571, Dec.
10, 1971.) One of the new requirements
is that the label afiixed by the final-
stage manufacturer contaln the grozs
vehicle weight rating and gross axle
weight ratings of the vehicle, In the case
of vehicles produced in two or more
stages the information will normsally be
furnished to the final-stage manufac-
turer by the incomplete vehicle manu-
facturer, in the document required to ac-
company the vehicle pursuant to 49 CFR
Part 568, Vehicles Manufactured in Tyro
or More Stages.

It has been brought to the attention
of the NHTSA by representatives of
final-stage manufacturers that the
vweight fating information may in some
instances not be avaliable to those
manufacturers, with respect to chassis
that were produced before the effective
date of Part 568 and that therefore do
not contain the incomplete vehicle docu-
ments. The NHTSA hos assumed that
gross vehicle and axle welght rating in-
formation was generally furnished with
all ‘incomplete vehicles, but it now ap-
pears that this is not universally true.
It has been determined that final-stage
manufacturers should not have to bear
the burden of obtaining the welight rat-
ing information in the limited number
of cases where it is not readily available.

Accordingly, final-stage manufactur-
ers are hereby advised that with respect
to vehicles completed on or after Janu-
ary 1, 1972, utilizing incomplete vehicles
manufactured before January 1, 1972,
for which the gross vehicle welght rat-
ing or gross axle welght ratings have not
been furnished to them by the incom-
plete vehicle manufacturers, they may
omit from the label the values for those
ratings. All other requirements of Part
567, and other requirements of this
chapter, shall remain in effect according
to their terms.

(Secs. 103, 112, 114, 119, Natlonal Trafisc cnd
Motor Vehicle Safety Act, 16 US.C. 1353,

1401, 1403, 1407; delegation of authority at
49 CFR 1.51)

Issued on December 22, 1871,

Dovucras W. Tozss,
Administrator.

[FR Doc.71-18900 Flled 12-27-71;8:49 am]
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[Dockat V0. €3-13; Iotice 6]

PART 571—FEDERAL MOTOR VEHICLE
SAFETY STANDARDS

Lamps, Reflective Devices, and
Associated Equipment

Motor Vehicle Safefy Standard No.
108, Lamps, Reflective Devices, and As-
socigted Equipment, was amended on
August 28, 1971 (36 F.R. 17343) to revise
performance requirements for turn
sirmal and hazard warning sisnal flash-
ers, Thereafter petitions for reconsidera~
tion of the amcndment were filed by
Chrysler Corp., Ideal Corp., Signal-Stat
Corp., and Stewart-Warner Corp. This
notice responds to these petitions. This
notice also amends Standard No. 103 to
allow compliznce with paragraph S4.6 of
Standard No. 1032 (§ 571.1082), at the
option of the manufacturer, before
January 1, 1973.

In its petition for reconsideration,
Chrysler noted that “the amendment de-
letes the sampling provision and im-
poses new, presumably less stringent, but
unique performance requirements™ and
commented that ‘“while this change was
announced in prineiple in prior rule-
meoking actions, the detalls of the new
performance requirements were specified
for the first time in this amendment.”
Claiming that its suppliers have not had
time to evaluate their ability to comply
with the new requirements, Chrysler
petitioned that the amendment be with-
drawn and relssuzd as a notice of pro-
posed rule making. Sampling and failure-
rate provisions were initially deleted in

-

a rule published October 31, 1970 (35 ..

PR. 16340), which amended Standard
No. 1038 in various ways. Then, in re-
sponse to objections that the action had
not been previously the subject of 2 no-
tice of propozed rule making, the action
was revoked, & nev notice of proposed
rule making to that effect was issued on
February 3, 1971 (36 F.R. 1913), and all
interested persons were given full oppor-
tunity to comment. After careful consid-
eration of the comments received, the
agency again published a rule en Au-
gust 28, 1971 (36 PR. 17343), which de-
leted the sampling and failure-rate
provisions. The rule also relaxed some-
what some of the quantitative levels of
required performance. Thereaffer, in
accordance with the agency procedural
rules, petitions for reconsideration of the
rule were received and considered. The
NHETSA conslders that these actions
have considerably exceeded the require-
ments of the Administrative Procedure
Act, 5 U.S.C. 553, that notice and oppor-
tunity for comment b2 provided giving
“gither the terms or substance of the
proposed rule or a description of the sub-
jects and Issues involved,” and finds that
no siemificont further benefit will be
gained by reopening the matter for still
another round of comments. Carysler's
petition is therefore denied.
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Stewart-Warner submitted a general
petition for reconsideration of the
amendment, believing that “the amend-~
ment can allow unsafe conditions to come
into existence.” While it is true that the
new performance requirements, on a
strictly quantitative basis, may be viewed
as less stringent than the old, the agency
has concluded that the net effect of the
amendment, considering the removal of
the permissible failure rate, is not a léss-
ening of the safety performance of these
items.

Signal-Stat and Ideal petitioned that
paragraph S4.1.1 be amended to require
that all lighting equipment designed to
conform to Standard No. 108 be “manu-
factured in accordance with sound engi-
neering, manufacturing, and quality
control principles.” The basis for this re-
quest, in Signal-Stat’s words, is that
“while it is not possible to assure the
durability of any single individual
flasher, it is possible to reasonably pro-
duce requirements on a statistical basis
in mass production,” and that “the only
feasible and practical ‘due care’ and pro-
duction means available, dictated by
sound queality control principles, is to
evaluate devices of volume on a statisti-
cal basis.” The NHTSA has generally no
objection to the above statements, al-
though they are not necessary or appro-
priate for inclusion in the standard
itself. The agency does not have any in-
tent of outlawing designs such as ther-
mal flashers, that have been previously
used to satisfy the requirements in ques-
tion. It also recognizes fully that with
high-volume, low-cost items of equip-
ment such as flashers, sample testing by
the manufacturer may be the only prac-
ticable means of quality control. It can
further be stated that in the case of such
items, an occasional failure of NHTSA
compliance tests, representing a very
small percentage of production, will not
hecessarily result in a determination that
there has been a violation of the Act. The
question in each case is whether the
manufacturer exercised due care; wher-
ever a manufacturer can establish that
he has exercised due care, he will not be
in violation of the Act. The petitions of
Ideal and Signal-Stat are therefore
denied.

Ideal has also requested an interpre-
tation that it be allowed to manufacture
flashers before January 1, 1973, that con-
form to the revised requirements. To
encourage manufacturers to conform at
an early date, the NHTSA is amending
Standard No. 108 to allow compliance
with paragraph S4.6 of Standard No.

1082 (§571.108a), at the option of the.

manufacturer, between January 1, 1972,
and January 1, 1973.

This notice also corrects a paragraph
numbering error in both standards.

In consideration of the foregoing, 49
CFR 571108, Motor Vehicle Safety
Standard No. 108, Lamps, Reflective
Devices, and Associated Equipment, is
amended as follows:

1. In the first sentence of Paragraph
S$4.1.1, the reference to “S4.1.1.15” is
changed to “S4.1.1.16.”

2. A new section S4.1.1.16 is added to
read: “In lieu of conformance with the
requirements of this standard for turn
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signal and hazard warning signal flash-
ers, & passenger car, multipurpose
passenger vehicle, truck, or bus manu-
factured before January 1, 1973, may be
equipped with turn signal and hazard
warning signal flashers conforming to
paragraph S4.6 of Motor Vehicle Safety
Standard No. 108a (§ 571.108a).”

3. In paragraph S4.3.1, “S4.3.8” is
changed to “S4.3.7.”

In addition, peragraph S4.3.1 of
Standard 108a, 49 CFR 571.108a, is

amended by changing ¢“S4.3.8” to
“54.3.9.”
Effective date: January 1, 1972.

Because the amendments create no addi-
tional burden or obligation, and permit
an early implementation of revised per-
formance requirements, the Administra-
tor has found for good cause shown that
an effective date earlier than 180 days
after issuance of this notice is in the
public interest,

(Secs. 103, 119, National Trafiic and Motor
Vehicle Safety Act of 1966, 15 U.S.C. 1392,
1407; delegation of authority from the Sec-
retary of Transportation to the National
Highway Traffic Safety trator, 49
CFR 1.51)

Issued on BDecember 22, 1971,

Dovucras W, Tous,
Administrator.

[FR Doc.71~18901 Filed 12-27-71;8:49 am]

 Title S0—WILDLIFE AND
FISHERIES

Chapter [—Bureau of Sport Fisheries
and Wildlife, Fish and Wildlife
Service, Department of the Interior

SUBCHAPTER C—THE NATIONAL WILDLIFE
REFUGE SYSTEM

PART 32—HUNTING

Catahoula National Wildlife -
Refuge, La.

On page 21411 of the ¥EDERAL REGIS-
TER of November 9, 1971, there was pub-
lished a notice of a proposed smend-
ment to°50 CFR 32.31. The purpose of
this amendment is to provide public
hunting of big game on Catahouls Na-
tional Wildlife Refuge, as legislatively
permitted.

Interested persons were given 30 days
in which to submit written comments,
suggestions, or objections with respect
to the proposed amendment. No com-
ments, suggestions, or objections have
been received. The proposed amendment
is hereby adopted without change.

It has been determined that the use
of Catahoula National Wildlife Refuge
for public hunting is compatible with
the major purposes for which the refuge
was established and with the principles
of sound wildlife management, and that
such public hunting is in the public in-
terest.

Since this amendment. benefits the
public by relieving existing restrictions
on hunting of big game, it shall become
effective upon publication in the FEperaL
REGISTER (12-28-71).

(Sec. 7, 80 Stat. 920, 16 US.Q. 716 seo, 4,
80 Stat. 927, 16 U.S.0. 668dd (o) (d) )

1. Section 32.31 is amended by the
following addition:

§32.31 List of open arcasy big pame.

& a L] » ]
LouisiaNa
Catahoula Natlonel Wildlifo Rofugo,
® % % * @
J. P. LINDUSKA,

Acting Director, Burcau of
Sport Fisheries and Wildlife.

DEecEMBER 22, 1971,
[FR Doc.71-18864 Fited 12-27-71;8:46 am]

PART 32—HUNTING

Catahoula National Wildlife Refuge,
La.

The following special regulation i
issued and 1s effective on dato of
publication in the Fcperar Rrorstri
(12-28-171).

§32.32 Speeial regulations; big games
for individual wildlife refuge arcas.

Lou1siaNa
CATAHOULA NATIONAL WILDLIFL RLFUdL

Public hunting of deer is permitted
within the fenced portion of the Cata-
houla, National Wildlife Refure only on
the area designated by slens as open to
hunting, This area, comprising 3,000
acres or 55 percent of tho total refuse
area, is delineated on a map available
at the refuge headquarters or from the
office of the Reglonal Director, Bureau
of Sport Fisherles and Wildlife, Peach«
tree-Seventh Buildinw, Atlanta, Ga.
30323. Deer hunfing will be in accord-
ance with all applicable State and Fed-
eral regulations, subject to the following
speclal conditions:

(1) Season and hours: Decomber
27-29 1971, inclusive, one-half hour be-
fore sunrise until one-half hour after
sunset.

(2) Free and nontransferable permifs
will be issued each morning,

(3) Entrance and exit will bo restricted
to headquarters access road.

(4) Still hunting for buck deer only,
No dogs allowed.

(5) Hunters meay enter arean 30
minutes prior to lezal shooting hours and
must exit 30 minutes after legal hours.

(6) No vehlcles may be parked more
than 50 yards from existing roads or
trails. No ATV vehicles other than jeep
type will be allowed.

(') Persons under 18 years of age
must be accompanied by an adult,

(8) Unmarked feral hogs may be taken

by deer hunters,

The provisions of this special resuln-
tion supplement the regulations which
govern hunting on wildlife refuge arcas
generally which are set forth in Title 50,
Code of Federal Regulations, Part 32,
zmcl1 are effective through December 29,
1971,

JAcK E. HEMPHILYL,
Acting Regional Director, Bii«
reaw of Sport Fisherles and
wildlife.

DECEMBER 22, 1971,
[FR Doc.71-18363 Filed 12-27-71;8:46 om]
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o ~ Proposed Rule Making

DEPARTMENT OF THE TREASURY

Internal Revenue Service
[26 CFRParts 1,131
INCOME TAX
Farm Losses

Notice is hereby given that the regula-
tions set forth in tentative form below are
proposed to be prescribed by the Com-
missioner of Internal Revenue, with the
approval of the Secretary of the Treas-
_ ury or his delegate. Prior to the final
adoption of such regulations, considera-
tion will be given to any comments or sug-
gestions pertaining thereto which are
submitted in writing, preferably in quin-
tuplicate, to the Commissioner of Inter-
nal Revenue, Attention: CC:LR:T,
‘Washington, D.C. 20224, by January 27,
1972. Any written comments or sugges-
tions not specifically designated as con-
fidential in accordance with 26 CFR
601.601(b) may be inspected by any per-
son upon written request. Any person
submitting written comments or sug-
gestions who desires an opportunity to
comment orally at a public hearing on
these proposed regulations should sub-
mit his request, in writing, to the Com-
missioner by January 27, 1972. In such
case, & public hearing will be held, and
notice of the time, place, and date will
be published in a subsequent issue of the
Feperar, ReGISTER tmless the person or
persons who have requested a hearing
withdraw their requests for a hearing be-
fore notice of the hearing has been filed
with the Office of the Federal Register.
The proposed regulations are to be issued
under the authority contained in section
7805 of the Internal Revenue Code of
1954 (68A Stat. 917; 26 U.S.C. 7805).

IsEar] HAROLD T. SWARTZ,
Acting Commissioner
of Internal Revenue.

The following regulations are pre-
scribed In order to conform the Income
Tax Regulations (26 CFR Part 1) to cer-
tain amendments made by section 211
(@) and (b)) (4) and (5) of the Tax Re-
form Act of 1969 (83 Stat. 566, 570),
relating fo gain from disposition of prop-
erty used in farming where farm losses
offset nonfarm income, to section 214(a)
of the Tax Reform Act of 1969 (83 Stat.
572), relating to gain from disposition of
farm land, to section 1(h) (4) and (5)

~ of the Act of September 12, 1966 (Public

Law 89-570, 80 Stat. 759), relating to
. exploration expenditures in the case of
mining, and to section 202(c), Act of No-
vember 13, 1966 (Public Law 89-809, 80
Stat. 1576), relating to distribution of in-

stallment obligations. Section 1.1251-2
of the regulations hereby set forth super-
sedes those provisions of §13.0 of this
chapter relating to section 211 of such

Act, which were prescribed by T.D. 7032,
approved March 9, 1970 (35 F.R. 4330).
Except where otherwise specifically pro-
vided, these regulations are applicable to
gain from the disposition of farm recap-
ture property and farm land during tax-
able years beginning after December 31,
1969.

Pag. 1. Section 1.341 is amended by re-
vising section 341(e) (12) and the his-
torical note to read as follows:

§1.341 Statutory provision; collapsible
corporations.

Sec. 341. Collapsible corporations. * * ¢

(e) Ezceptions to application of seo-
tion, ¢+ * ¢ .

(12) Nonapplication of scction 1245(a).
For purposes of this gubscotion, the dater-
mination of whether gain from the cale er
exchange of property would under any pro-
vision of this chapter be considercd o3 gain
from the sale or exchange of property wiaich
is neither o capital ascet nor property de-
scribed in section 1231(b) shall be made vwiith-
out re to the application of cectlons
617(a) (1), 1245(a), 1250(a), 125i(c), cnd
1252(a).

* -® [ ] [ ] L ]
[Sec. 341 as amended by see. 20, Technical
Amendments Act 1958 (72 Stat. 1618); see.
13(f) (4), Rev. Act 1862 (70 Stat. 1035); cec.
231(b) (4), Rev. Act 1864 (78 Stat. 105); cee.
1(b) (4), Act of Sept. 13, 1866 (Publlc Law
89-570, 80 Stat. 762); cocs. 211(b)(4) and
514(b) (4), Tax Reform Act 1969 (83 Stat.
570, 643) ]

PAR. 2. Section 1.341-6 is amended by
revising subparagraphs (1), (2) (i) and
(iii), and (3) of paragraph (b); para-
graph (h) (4); paragraph (n); and sub-
division (1) of example (1) in paragraph
(o) to read as follows:

§1.341-6 Exceplions to application of
section.
L L] o ] o

(b) Subsection (e) asset defined—(1)
General. The benefits of section 341(e)
are unavailable if the net unrealized ap-
preciation (as defined in paragraph (h)
of this section) in certain assets of the
corporation (hereinafter called “subsec-
tion (e) assets”) exceeds 15 percent of
the corporation’s net worth. In determin-
ing whether property is a subzection (e)
asset, it is immaterial whether the prop-
erty is described in section 341(b), and
there shall not be taken into account
sections 617(d) (zrelating to gain from
dispositions of certain mining property),
1245 and 1250 (relating to gain from
dispositions of certain depreciable prop-
erty), 1251 (relating to gain from dis-
position of farm property where farm
Josses offset nonfarm income), and 1252
(relating to gain from disposition of farm
land).

(2) Categories of subseclion (e) as-
sels, * * ®

(i) The first category is property (ex-
cept property described in section 1231
(b), without regard to any holding pe-

riod prescribed therein) which in the
bhands of the corporation is, or in the
hands of any actual or constructive
shareholder who is consldered to own
more than 20 percent in value of the out-
standing stock of the corporation would
be, property gain from the sale or €x-
change of which would under any pro-
vision of chapter 1 of the Code (other
thon section 617(d), 1245, 1250, 1251, or
1252) be considered in whole or in part
as gain from the sale or exchange of
property which is neither a canital asset
nor property dezcribed in section 1231
(b). For example, included in this cate-
gory is property held by a corporation
which in its hands is stock in trade, in-
ventory, or property held by it primarily
{for sale to customers in the ordinary
course of its trade or business regardless
of whether such property is appreciated
or depreclated in value. Also included in
this category is property held by a cor-
poration which Is a capital asset in ifs
hands but which, in the hands of any
actual or constructive shareholder who
is consldered to ovn more than 20 per-
cent in value of the oufstanding stock,
would be stock in trade, inventory, or
property held by such actual or construc-
tive shareholder primarily for sale to
customers in the ordinary course of his
trade or business. For additional rules
relating to whether property is a subsec-
tion (e) asset under this subdivision, see
subparagzraphs (3), (4), and (5) of this
paragraph.

] -

£ ) -

(iii) The third category of subsection
(e) assets exists only if there is net un-
renlized appreciation on all property
which in the hands of the corporation is
property described in section 1231(b)
(without regard to any holding period
prescribed therein). In such case, any
such section 1231(b) property (whether
appreciated or depreciated) is a subsec-
tion (e) asset of the third catezory if,
in the hands of an actual or constructive
sharcholder who is considered to own
more than 20 percent in value of the
outstanding stock of the corporation,
such property would be property gain
from the sale or exchange of which would
under any provision of chapter 1 of the
Cade (other thon section 617(d), 1245,
1250, 1251, or 1252) be considered in
twhole or in part s gain from the sale
or exchange of property which is neither
a capital asset nor property described in
recton 1231(b). Included in this cate-
gory, for example, is property which in
the hands of the corporation is property
described in section 1231(b) Gvithoub
rezard to any holding period prescribed
therein), but which in the hands of an
actual or constructive more-than-20-per-
cent sharebolder would be property used
in his trode or business held for not more
than 6 months, stack in trade, inventoir,
or property held by such shareholder
primarily for sale to customers in the

£
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ordinary course of his trade or business.
For additional rules relating to whether
property is a subsection (e) asset under
this subdivision, see subparagraphs (3)
and (4) of this paragreph. This sub-
division may be further illustrated by the
following example:
= E- 3 & * =

(3) Manner of determination. For pur-
poses of determining whether property
is a subsection (e) asset under subpara-
graph (2) (D or (iii) of this paragraph,
the determination as to whether property
of a corporation in the hands of the
corporation is, or in the hands of an
actual or constructive shareholder of the
corporation would be, property gain from
the sale or exchange of which would
" under any provision of chapter 1 of the
Code (other than section 617(d), 1245,
1250, 1251, or 1252) be considered in
whole or in part as gain from the sale or
exchange of property which is neither_a.
capital asset nor property described in
section 1231(b) shall be made as if all
property of the corporation had been sold
or exchanged to one person in one trans-
action. For example, if a corporation
whose sole asset is an interest in a gas
well has entered into a long-term con-
tract for the future delivery of gas from
the well, the ownership of which will pass
to the buyer only -after extraction or
severance from the well, the determina-
tion as to whether such contract is a sub-
section (e) asset shall be made as if the
contract were sold or exchanged to one
person in one transaction together with
such corporation’s interest in the well.
An assumed sale under this subparagraph
does not affect the character of property
which is held for sale to customers in the
ordinary course of a person’s trade or
business or the character of a transaction
which would be an anticipatory assign-
ment of income. Thus, for example, if a
corporation holds subdivided lots for sale
to customers in the ordinary course of
its trade or business, this subparagraph
shall not be applied to change the man-
ner in which the lots are held.

& £ & * &

(h) Net unrealized appreciation and
depreciation defined., * * *

(4) Special rule. For purposes of de-
termining whether the net unrealized
appreciation in subsection (e) assets of
a corporation exceeds an amount equal
to 15 percent of the corporation’s neb
worth under the tests of section 341(e)
(D, (2), (3), and (4), in the case of any
asset on the sale or exchange of which

only a portion of the gain would under *

any provision of chapter 1 of the Code
(other than section 617(d), 1245, 1250,
1251, or 1252) be considered as gain from
the sale or exchange of property which is
neither a capital asset nor property de-
scribed in section 1231¢b), there shall be
taken into account only an amount equal
to the unrealized appreciation in such
asset which is equal to such portion of
the gain, This subparagraph shall have
no effect on whether parasraph (b) (2)
(ii) or (ili) of this section applies for
purposes of identifying the subsection
(e) assets of the corporation.

L] * * Ed Ed

PROPOSED RULE MAKING

(n) Determinations without regard to
sections 617(d), 1245, 1250, 1251, and
1252. For purposes of this section, the
determination of whether gain from the
sale or exchange of property would under
any provision of chapter 1 of the Code be
considered as gain from the sale or ex-
change of property which is neither a
capital asset nor property described in
section 1231(b) shall be made without
regard to the application of sections 617
(d) (1) (relating to gain from disposi-
tions of certain mining-property), 1245
(a) and 1250(a) (relating to gain from
dispositions of certain depreciable prop-
erty), 1251(c) (relating to gain from the
disposition of farm property where farm
losses offset nonfarm income), and 1252
(a) (relating to gain from disposition of
farm land).

(o) Illustrations. The operation of sec-
tion 341(e) may be illustrated by the
following examples:

Ezample (1). (1) The outstanding stock of
X Corporation is actually owned, on the basis
of value, 75 percent by A, 15 percent by B,
and 10 percent by C. None of the stock ac-
tually owned by one is attributed to another
under the constructive ownership rules of
paragraph (a)(3) of this section. The cor-
poration owns no property which, in its
hands, is property gain from the sale or ex-
change of which would be considered (with-
out regard to section 617(d), 1245, 1250, 1251,
or 1252) as gain from the sale or exchange of
property which is neither a capital asset nor
property described in sectlon 1231(b). The
corporation owns no property described in
section 1231(b) except an apartment house
on which the unrealized appreciation is
$20,000 and which in the hands of A would
be property held primarily for sale to cus-
tomers in the ordinary course of trade or
business. The corporation owns no property
of the type described in clause (iv) of sec-
tion 341(e) (5) (A). The net worth of the
corporation is $100,000.

* s & * *

Par. 3. Paragraph (c¢) (1) of § 1.453-9
is amended to read as follows:

§ 1.453-9 Gain or loss on disposition of
installment obligations.

* £ & *® %

(c) Disposition from which no gain or
loss is recognized. (1) (i) Under section
453(d) (4) (A), no gain or loss shall be
recognized to a distributing corporation
with respect to the distribution made
after Novembher 13, 1966, of installment
obligations if (@) the distribution is made
pursuant to a plan for the complete liqui-
dation of & subsidiary under section 332,
and (b) the basis of such obligations in
the hands of the distributee is deter-
mined under section 334(b) (1).

(ii) Under section 453(d) (4) (B), neo
gain or loss shall be recognized to a dis-
tributing corporation with respect to the
distribution of installment obligations if
the distribution is made, pursuant to a
plan for the complete liquidation of a
corporation which meefs the require-
ments of section 337, under conditions
whereby no gain or loss would have been
recognized to the corporation had such
installment obligations been sold or ex-
changed on the day of the distribution.
‘The preceding sentence shall not apply to
the extent that under section 453(d) (1)
gain to the distributing corporation
would be considered as gain to which

section 341(f) (2), 617(d) (1), 1245(a) (1),
1250(a) (1), 1251(c) (1), or 1252(a) (1)
applies, computed under the prineiples of
the regulations under such provistons.
See paragraph (d) of § 1.1245-6, para-
graph (¢) (6) of § 1.1250-1, paragraph (0
(6) of § 1.1251-1, and paragraph () (D
of §1.1252-1,

= = L] 2 A

PaR. 4. The following new sections are
added immediately after § 1.1250-5:

§ 1.1251 Statutory provisions; gain
from disposition of property used in
farming where farm losses offset
nonfarm income.

Sre. 1251, Gain from disposition of prop«
erty used in farming where form losscs offsot
nonfarm income—(a) Olroumstances under
which section applies. This ccotlon sholl
ziz.pply with respect to any taxable year only
f—

(1) There is o farm net 1oy for the taxable
year, or .

(2) There Is & balance in the excess deduos«
tions account as of the close of the taxahle
year after applying subsection (b)(3) (A).

(b) Excess deductions sccount—

(1) Requirement. Each taxpnyer subjeot
to this section shall, for purposses of thiy
section, establish and maintaln an excoss
deductions account.

(2) Additions to account,

(A) General rule. There shall bo added to
the excess deductions account for enoch taxe
able year an amount equal to tho farm not
loss,

(B) Exceptions. In the case of an Individe«
ual (other than o trust) and, oxcopt ns pro«
vided in this subparagraph, in the case of an
electing small business corporation (as o=
fined in section 1371(b)), subparagraph (A)
shall apply for & taxable yoar—

(1) Only if the taxpayer’s nonform ad«
Justed gross income for such year oxceeds
$50,000, and

(i) Only to the extent the taxpayer's
farm net loss for such year exceeds $26,000,
This subparagraph shall not apply to an
electing small business corporation for a
taxable year if on any day of such year a
shareholder of such corporation i3 an ine
dividual who, for his taxable year with which
or within which the taxable year of tho
corporation ends, has & form net lozs,

(C) -Married individuals. In tho cate of
a husband or wife who files o coparate re«
turn, the amount specified in subpararraph
(B) (1) chal be $25,000 in llou of $50,000,
and in subparagraph (B) (11) shall bo $12,600
in Ueu of $25,000. This subparagraph shell
not apply if the spouse of the taxpayer does
not have any nonform adjusted grozs in-
come for the taxable yeor.

(D) Nomfarm adjusted gross income. For
purposes of this seotion, tho term “none
farm adjusted gross income” means adjusted
gross income (taxable incomso, in tho cnde of
an electing small business corporation) come
puted without regard to income or deduoe
tlons attributable to the business of forming,

(3) Subiractions from account. If thero 14
any amount in the excoss deductions qoe
count at the close of any taxable year (cdo-
termined before any smount fs subtraoted
under this paragraph for such year) thero
shall be subtracted from the account—

(A) An smount equal to the farm net ine
come for such year, plus the amount (do«
termined as’ provided In regulations pros
seribed by the Scoretary or his delogate)
necessary to adjust tho sccount for deduc«
tions which did not result in & reduction
of the taxpayer's tax under this subtitlo for
the taxable year or any preceding taxable
year, and ,

(B) After applying paragraph (2) or subs
paragraph (A) of this paragraph (as the
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case may be), an amount equal to the sum
of the amounts treated, solely by reason of
the application of subsection (c), as gain
from the sale or exchange of property which
is nmeither a capital asset nor property de-
soribed in section 1231.

(4) Ezception”for taxpayers using certain
accounting methods.

(A) General rule. Except to the extent
that the taxpayer has succeeded to an ex-
cess deductions account as provided in para-

. graph (5), additions to the excess deductions
account shall not be required by a taxpayer
who elects to compute taxable income from
farming (i) by using inventories, and (ii)
by charging to capital account all expendi-
tures paid or incurred which are properly
chargeable to ecapital account (including
such expenditures which the taxpayer may,
under this chapter or regulations prescribed
thereunder, otherwise treat or elect to treat
as expenditures which are not chargeable to
capital account). N

(B) Time, manner, and effect of election.
An election under subparagraph (A) for any
taxable year shall be filed within the time
prescribed by law (including extensions
thereof) for filing the return for such tax-
able year, and shall be made and filed in
such manner as the Secretary or his dele-
gate shall prescribe by regulations. Such
election shall- be binding on the taxpayer
for such tazable year and for all subsequent
taxable years and may not be revoked ex-
cept with the consent of the Secretary or
his delegate.

(C) Change of method of accounting, etec.
I, in order to comply with the election
inade under subparagraph (A), a taxpayer
changes his method of accounting in com-
puting taxable income from the business of
farming, such change shall be treated as
having been msade with the consent of the
Secretary or his delegate and for purposes
of section 481(a)(2) shall be treated as a
change not initiated by the taxpayer.

(5) Transfer of account.

(A) Certain corporate transactions. In the
case of a transfer described in subsection (d)
(3) to which section 371(a), 374(a), or 381
applies, the acquiring corporation shall suc-
ceed to and take into account as of the close
of the day of distribution or transfer, the ex-
cess deductions account of the transferor.

{B) Certain gifts. If—

(i) Farm recapiure property is disposed
of by gift, and

(ii) The potential gain (as defined in sub-
section (e) (5)) on farm recapture property
disposed of by gift during any 1-year period
in which any such gift occurs is more than
25 percent of the potential gain on farm
recgpture property held by the donor im-
mediately prior to the first of such gifts, each
donee of the property shall succeed (at the
time the first of such gifts is made, but in an
amount determined as of the close of the
donor’s taxable year in which the first of such
gifts is made) to the same proportion of the
donor’s excess deductions account (deter-
mined, after the application of paragraphs
(2) and (3) with respect to the donor, as
of the close of such taxable year), as the
potential gain on the property received by
such donee bears to the aggregate potentlal
gain on farm recapture property held by the
donor immediately prior to the first of such
gifts.

(8y Joint return. In the case of an addli-
tion o an excess deductions account for o
taxzable year for which a joint return twas
filed under section 6013, for any subsequent
taxzable year for which & separate return was
filed the Secretary or his delegate shall pro-
vide rules for allocating any rematning
amount of such dddition in a manner con-
sistent with the purposes of this section.

(¢) Ordinary income.

PROPOSED RULE MAKING

(1) General rule. Except as otherwice pro-
vided in this section, if farm recapture prop-
erty (as defined in subsection (e) (1)) is dis-
posed of during & taxnble year beginning
after December 31, 1969, the amount by
which—

(A) In the case of o sale, exchange, or in-
voluntary conversion, the amount realized,
or

(B) In the case of any other disposition,
the fair market value of such property, ex-
ceeds the adjusted basls of such proporty
shall be treated as gain from the cale or ex-
change of property which is neither a capi-
tal asset nor property described in cectlion
1231, Such gain shall be recogniced notwithe
standing any other provision of this subtitle,

(2) Limitation,

(A) Amount in excess deductions eccount.
The aggregate of the amounts treated under
paragraph (1) as gain from the gale or ex-
change of property which iIs nelther a ecapital
asset nor property described in cectlion 1231
for any taxnble year sholl not exceed the

-amount In the excess deductions account at

the close of the taxable year after applying
subsection (b)(3) (A).

(B) Dispositions talen into account. If
the aggregate of the nmounts to which para-
graph (1) applies is limited by the applica-
tlon of subparagraph (A), paragraph (1)
shall apply in respect of such dispositions
(and in such amounts) as provided under
regulations prescribed by the Secrctary or
his delegate.

(C) Speclal rule for dispositions of land.
In applying subparagraph (A), ony gain on
the sale or exchange of land shall be taken
into account only to the extent of its poten-
tial gain (as defined in subcection (e) (6)).

(d) Exceptions and speefal rules.

(1) Gifts. Bubsection (c) shall not apply
to a disposition by glft.

(2) Transfer at death. Except o5 provided
In sectlon 691 (relating to income in respect
of g decedent), subsection (c) chall not ap-
ply to a transfer at death.

(38) Certatn corporate transactions. If the
baslis of property in the hands of o transferce
1s determined by reference to its basis In the
hands of the transferor by reason of the ap-
plication of sectlons 332, 351, 361, 37i(a), or
3T74(n), then the amount of gain taken into
account by the trancferor under subzection
(c) (1) shall not exceed the amount of gain
recognized to the transferor on the transfer
of such property (determined without regard
to this szction). This paragraph shall not
apply to & disposifion to an organtization
{(other than a cooperative deseribed in see-
tion 521) which is exempt from the tax Im-
posed by this chapter.

(4) Like kind exchanges; involuntary con-
version, ete. If property 15 dicposed of and
galn (determined without regard to this coc-
tion) is not recognized in whole or in part
under section 1031 or 1033, then the amount
of gain taken into account by the transferor
under subsection (c) (1) shall not exceed the
sum of~— :

(A) The amount of gain recognized on
such disposition (determined without regard
to this scction), plus

(B) Tho fair market value of property oc-
quired with respect to which no gain i5 ree-
oznlzed under subparagraph (A), but which
is not farm recapture property.

(6) Partnerships.

(&) In general. In the cace of o partnor-
ship, each partner shall take into nccount
separately his distributive share of the part-
nership's farm net losses, gains from dis-
positions of farm recapture property, snd
other items in applying this cection to tho
partner,

(B) Transfers to partnerships. If form re-
capture property is contributed to o partnore
ship and gain (determined without regard
to this section) is not recognized under coc-
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tlon 721, then tho amount of gain taken
into account by the trancferor under sub-
tectlon (c) (1) chall not exceed the excess of
thoe fair market value of farm recapture prop-
orty trancfarred over the fair market vatue of
the partnerchip interest attributable to such
property. If the partnerchip agreement pro-
vides for on allcchtion of gain to the contrib-
uting poréner with respect to farm recap-
turo property contributed to the partnership
(as provided In scetton 704(c)(2)). the
partnership intorest of the contributing
partaer shall bo deemed to ba attributable to
guch proporty.

(6) Property transferred to controlled cor-
porations. Bxcoept for trancactions deseribed
in subceetion (b) (5) (A), in the case of =
transfer, deseribed in paragraph (3), of form
recepture proparty to o corporation, stack or
cecurlties recolved by a transferor ip the ex-
change shall be farm recapture property to
the estent attributcble to the falr market
value of farm recapture property (or, in the
cace of land, If 1ecs, the adjusted basis plus
the potential gain (23 defined in subzzction
(¢) (5)) on farm recapture property) contrib-
uted to the corporation by such transferor.

(¢) Definitions. For purpoces of this cec-
tion—

(1) Farm recopture wroperty. Toe term
“farm recapture propoerty” means—

(4) Any property (other than cection 1250
property) described In paragraph (1) (re-
lating to business property held for more
than 6 months), (3) (relating to Hvestock),
or (4) (relating to on unharvested crop) of
cestlon 1231(b) which 15 or has been uzed in
the trade or business of farming by the tax-
payer er by a trapsferor in a transaction
deccribed In subcection (b) (5), and

(B) Any property the basis of which in the
hands of the taxpayer is determined with
reference to the cdjusted boasis of property
which was farm recapture property in the
hands of the tazpayer within the meaning
of subparagraph (A).

(2) Farm mnet l03s. The term *farm net
1e25" means the amount by which—

(A) The deductions allowed or allowable
by this chapter which are directly econnected
with the carrying on of the trade or business
of farming, exzcecd

(B) The gross income derived from such
trade or business,

Gains and lecses on the disposition of farm
rocapture property referred to In cection 1231
(2) (determined without regard to this cec-
tion or cection 1245 (a)) shall not ke taken
into account. -

(3) Farm net tncome. The term “farm net
income"” means the amount by which the
amount referred to in paragraph (2)(B)
ezcecds the amsunt referred to In paragraph
(2)(a). -

(4) Trade or business of ferming.

(A) Horse racing. In the cace of a tax-
payer engaged In the ralsing of horses, the
term *“trade or business of farming” includes
the raeing of horcos.

(B) Scrcral businesscs of farming. I a
taxpayer 1S engeged in more than one trade
or buciness of farming, oll such trades and
businectes cheoll bo treated a5 one trade or
business,

(8) Potenticl gein. The term “potentisl
gain” meons an amount equal to the exesss
of the falr mariet voluo of property over its
cdjusted basts, but Mmited In the case of
land to the cxtent of tho deductions allow-
oble in respect to cuch land under sections
175 (reloting to cofl and water conservation
expenditurcs) and 182 (relating to expendi~
turcs by farmers for clearing land) -for the
taxable year and the 4 preceding taxable
years.,

[Sce. 1251 25 cdded by cee. 211(2), Tax Re-
form Act 1953 (83 Stat. 583) ]
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§ 1.1251-1 General rule for u'eatn;ent
of gain from disposition of property

PROPOSED RULE MAKING

(2) Limitation as to- dispositions of
land—@) In general. In the case of a

used in farming where farm losses- disposition of land, gain shall be recog-

offsct nonfarm income.

(a) Applicability., 'The provisions of
. section 1251, this section, and §§ 1.1251-2
through 1.1251—4 shall apply with respect
to any taxable year beginning after
December 31, 1969, but only if (1) there
is a farm net loss (as defined in section
1251(e) (2) and paragraph (b) of
§ 1.1251-3) for the taxable year, or (2)
there is a balance in the excess deduc-
tions account (as described in § 1.1251-
2) as of the close of the taxable year
before subtracting any amount under
paragraph (c) (1) () of §1.1251-2. See
section 1251(a). In general, a taxpayer
who has a farm net loss and certain
other taxpayers are required to establish
and maintain an excess deductions ac-
count as provided in section 1251(b).
Certain additions and subfractions are
made to the excess deductions account,
and upon the disposition of “farm recap-
ture property” any gain to the extent of
the balance in the excess deductions ac~
count is recognized as ordinary income
under section 1251(c) (1). See paragraph
(1) (1) of this section. “Farm recapture
property” is, in general, certain farming
property (other than section 1250 prop-
erty) described in paragraph (1), (3),
or (4) of section 1231(b). See paragraph
(a) of § 1.1251-3,

(b) Ordinary income—(1) General
rule. In general, subject to the provisions
of subparagraphs (2), (3), (4), and (5)
of this paragraph, upon a disposition of
an item of farm recapture property dur-
ing a taxable year beginning after De-
cember 31, 1969, the amount by which—

(i) In the case of a sale, exchange, or
involuntary conversion, the amount
realized, or

(i) In the case of any other disposi-
tion, the fair market value of such
property

exceeds the adjusted basis of such prop-
erty shall be recognized under section
1251(e) (1) as gain from the sale or ex-
change of property which is neither a
capital asset nor property described in
scetion 1231 (that is, shall be recognized
aslordinary income) . The amount of gain
recdgnized as ordinary income under sec-
tion 1251(c) (1) shall be determined
separately for each item of farm recap-
ture property in a manner consistent
with the principles of subparagraphs (4)
and (5) of §1.1245-1(a) (relating to
gain from dispositions of certain de-
preciable property). Generally, such or-
dinary income treatment applies even
though in the absence of section 1251(c)
(1) no gain would be recognized under
the Code. For example, if a corporation

distributes farm recapture property as a

dividend, gain may be recognized as or-
dinary income to the corporation even
. though, in the absence of section 1251(c)

(1), section 311(a) would preclude any

recognition of gain to the corporation.
For purposes of section 1251, the term
“disposition”’ shall have the same mean-
ing as in paragraph (a) (3) of § 1.1245-1.
For the relation of section 1251 to other
provisions of the Code, see paragraph (e)
of this section.

nized as ordinary income under section
1251(c) (1) only to the extent of the
land’s “potential gain”. See section
1251(c) (2) (O).

(il) Potential gain. For purposes of
section 1251, the term “potential gain”
means in respect of land an amount
equal to the excess of its fair market
value over its adjusted basis, but lim-
ited to the extent of the deductions al-
lowable in respect to such land pursuant
to an election (if any) under sections
175 (relating to soil and water conser-
vation expenditures) and 182 (relating
to expenditures by farmers for clearing
land) for the taxable year of disposition
and the four immediately preceding fax-
able years regardiess of whether any

such preceding taxable year begins be-"

fore December 31, 1969. See section
1251¢e) (5).

- (iii) Cross reference. For additional
recapture of certain deductions allowed
under sections 175 and 182 in respect of
farm land, see section 1252.

(3) Ezxceptions and special rules. The
amount of gain to be recognized as or-
dinary income under section 1251(c) (1)
after applying subparagraph (2) of this
paragraph, if applicable, shall be sub-
ject to the exceptions and special rules
of section 1251(d) and § 1.1251-4.

(4) Limitation as to amount in ex-
cess deductions accouni—(i) In general.
The aggregate of the amount of gain
recognized as ordinary income under sec~
tion 1251(c) (1) (after applying subpara-
graphs (2) and (3) of this paragraph, if
applicable) shall not exceed the amount
in the excess deductions account at the
close of the taxable year after subtract-
ing from the account the amount speci-
fied in section 1251(b)(3)(A) and
paragraph (¢) (1) (i) of § 1.1251-2, See
section 1251(c) (2) (A). For transfer of
amount in an excess deductions account,
see section 1251(b) (5). )

(ii) Dispositions taken into account.
If the aggregate of the amounts to which
section 1251(c¢) (1) applies is liraited for

-any taxable year by the application of

subdivision (1) of this subparagraph, sec~
tion 1251(c) (1) shall apply in respect of
dispositions of items of farm recapture
property in the order made. See section
1251(c) (2) (B).

(5) Relationship fo section 1245, If
property is disposed of which qualifies as
both-section 1245 property (as defined in
section 1245(a) (3)) as well as farm re-
capture property, then gain shall be rec-
ognized-as ordinary income under section
1251(c) (1) only to the extent that the
amount of any gain realized (in the case
of a sale, exchange, or involuntary con-
version), or to the extent that the excess
of the fair market value of the property
over its adjusted basis (in the case of any
other disposition), was not recognized
as ordinary jncome under section
1245(a) (1). The amount of gain recog-
nized as ordinary income under section
1245(2) (1) upon a disposition of farm
recapture property (i) is taken into ac-
count under paragraph (b)(2) of
§1.1251-3 for purposes of computing

,would be recogmized a8 ordlnory

farm net loss (or form ned incomo) and
(1) is not under paragraph (¢) (1) d) of
§ 1.1251-2 subtracted from the excery
deductions account.

(6) Examples. The principles of thiz
paragraph may be {illustrated by the
following exemples:

Ezgmple (1). A, an unmorried individual
who uses the calendar ycar as his taxable
year, makes one disposition of farm reoapture
proporty during 1970, On Juno 30, 1970, hoe
sells for $75,000 farm recapture property
(othor thon lond) with an adjusted basls of
$43,000 for s realized poin of 32,000 nono of
which Is recognized under seotion 1245, The
balance In A’s oxcess deductions pecount iy
$39,000 at the cloze of 1970 (aftor making tho
applicable additions and subtractions under
section 12651(b) (2) ond (3) (A)). Henceo, the
entire pain of £32,000 i3 recopnized a3 ordl«
nary income under section 1261(o) (1), and
the balance remaining in A’s excczd dedue=
tions account 1s $7,000. Xf, -however, the
original balance in the exccrs deductions ao«
count were only (156,000, then only 16,000
fncome
under section 1251(e) (1) and A's oxcess do«
ductions account balance would bo reduced
to zero. The remaining gain of $17,000 may bo
treated as galn from the e2le or exchongoe of
proporty deseribed in sectlon 1231,

Example (2). M, o colondar ycar corpote
tion makes one disposition of farm recopture
proporty during 1875. On January 16, 1078,
M distributes as o dividend to its shavea
holders land which 1t had acquired on
March 3, 1970. On that date, tho excess of the
fair market value (£67,500) over the adjusted
basls of the land (£45,000) is £22,600 and the
sum of the deductions ellowablo in respeot
of such land under sections 175 and 182 iy
$5,000 for 1970 and $13,000 for tho taxable
year of disposition and tho four immedintely
preceding taxable years. Thuy, the potential
goein (as defined in subparozreph (2) (1) of
this paragreph) is limited to $13,000, At the
end of M’s taxable year (after maling the
applicable additions and subtractions undor
section 1251(b) (2) and (3) (A) thero 19 o
balance of $25,000 in the exceas deductiony
account of M. Since such balanco exceceds tho
‘potential gain, M recognizes ¢13,000 a9 ordi-
nary income under section 1251(0) (1) oven
though, in the absenca of that provision, cegs
tion 311(a) would preolude recognition of
gain to M. The balance in M's excesd dedite«
tions account is reduced by £13,000, from
825,000 to $12,000, With respect to the treat«
ment of the remaining galn (¢9,600) froem
the disposition of the land, sco scotion 1263
and example (2) of poarsgraph (e) of
§ 1.1252-1.

Ezgmple (3). Assume tho same foots a9 n
example (2), excopt that M maley o gecond
disposition of farm recepture property durlng
1975. On June b, 1976, M gells for 066,000 1
breeding herd of cattlo having an adjusted
basis of $35,000 for o realized goin of (20,000,
M hed acquired the hoerd on Aprit 1, 1871,
Assume further that $6,000 of the (20,000
galn realized is treatcd as ordinary income
under section 1245(e) (1). Thug, the amount
of galn M would recognize o3 ordinary ine
come under section 1351(c) (1), coemputed
before applylng the excess deductiony noe«
coun$ limitation, i3 $14,000, In accordance
with the computation in example (1) of
paragraph (¢) (2) of §1.1251-2, the oxces
deductions account Umitations lmit the
maximum smount of gain which can be
recognized as ordinary incoms under seotion
1251 (e) (1) upon the disposition of the land
and the breeding herd of 525,000, Under sub«
paracraph  (4) (1) of this parepraph, the
amount of such lmitation, ¢25,000, 19 ag-
signed to each property in tho order of dlg«
position. Thus, the emount of gain recognized
as ordinary income under seotion 1251 18
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$13,000 (as in example (1) of this subpara-~
graph) on the disposition of the Iand and
$12,000 on the disposition of the breeding

" herd. The remaining gain of $2,000 (le.,
$14,000 minus $12,000) on the disposition of
the breeding herd may be treated as gain
from the sale or exchange of property de-
scribed in section 1231,

(¢) Instances of nonapplication—(1)
_In general. Section 1251 does not epply
with respect to dispositions of farm re-
capture property by a taxpayer during &
taxable year if at the close of such year
after making the necessary additions and
subtractions under section 1251(b) (2)
.and (3) (A), there is no balance in the
taxpayer’s excess deductions account.

(2) Losses. Section 1251(c) (1) does
not apply to losses. Thus, section 1251
(e) (1) does not apply if a loss is realized
upon a sale, exchange or involuntary
conversion of property, all of which is
farm recapture property, nor does the
section apply to a disposition of such
property other than by way of sale, ex-
change, or involunfary conversion if at
the time of the disposition the fair
market value of such property is not
greater than its adjusted basis.

(3) Certain dispositions of interests in
land, Section 1251(c) (1) does not apply
to dispositions of interests in land with
respect to which no deductions were
allowable pursuant fo an election under
sections 175 (relating to soil and water
conservation expendifures) and 182 (re-
lating to expenditures by farmers for
clearing Jand) for the taxable year of
disposition and the four immediately

. preceding taxable years. For possible ap-
plication of section 1252 in such a case,
see example (1) of paragraph (e) of
§ 1.1252-1. —

(@) Parinerships. [Reservedl

(e) Relation of section 1251 to other
provisions—(1) General. The provisions
of section 1251 apply (after applying
paragraph (b) (5) of this section, relat-
ing to section 1245 property) notwith-
standing any other provision of subtitle
A of the Code. Thus, unless an exception
or special rule under section 1251(d) and
§ 1.1251-4 applies, gain under section
1251(c) (1) is recognized notwithstand-
ing any confrary nonrecognition provi-
sion or income characterizing provision.
For example, section 1251 overrides sec-
tion 1231 (relating to property used in
a trade or business). Accordingly, gain
recognized under section 1251(e) (1) up-
on 3 disposition of farm recapture prop-
erty will be treated as ordinary income
to the extent of the balance in the tax-

payer’s excess deductions account, and

~ only the remaining gain, if any, from
the disposition may be considered as
gain from the sale or exchange of a
capital asset if section 1231 is applicable.
See example (3) of paragraph (d)(6)
of this section.

(2) Nonrecognition sections overrid-
den. The nonrecognition of gain provi-
sions of subtitle A of the Code which
section 1251 overrides include, but are
not limited to, sections 267(d), 311(a),
336, 337, 501(a), and 512(h) (5). See sec-
tion 1251(d) and § 1.1251-4 for the ex-
tent to which section 1251(e) (1) over-
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rides sections 332, 351, 361, 371(’),
374(2), 721, 1031, and 1033.

(3) Treatment of gain not recognized
under section 1251(c) (1). For treatment
of gain not recognized under section 1251
(c) (1), the principles of paragraph (f)
of §1.1245-6 shall he applicable. Thus,
section 1251 does not prevent gain which

- is not recognized under section 1251

from being considered as gain under an-
other provision of the Code, such as for
example, section 1252(a) (1) (relating to
treatment of gain from disposition of
farm Jand). See example (1) of para-
graph (e) of §1.1252-1.

(4) Ezemptincome. With regard to ex-

" empt income, the principles of paragraph

(e) of §1.1245-6 shall be applicable.
(5) Normal retirement of asset in
multiple asset account, Section 1251(c)
(1) does not require recognition of gain
upon normal retirements of farm re-
capture property in o multiple asset ac-
count as long as the taxpayer's method
of accounting, as described in paragraph
(e)(2) of §1.167(a)-8 (relating to ac-
counting treatment of asset retirements),
does not require recognition of such gain.
- (6) Installment method—1) In gen-
eral. Gain from a disposition to which
section 1251(c) (1) applies may be re-
ported under the installment method if
such method is otherwise available under
section 453 of the Code. In such case,
the income (other than interest) on each
installment payment shall be deemed to
consist of gain to which section 1251(c¢)
(1) applies until all such gain has been
reported, and the remaining portion (Gf
any) of such income shall be deemed to
consist of gain to which ~ection 1251(c)
(1) does not apply. For treatment of
amounts as interest on certain deferred
payments, see section 483. For adjust-
ments in the excess deductions account,
see paragraph (¢) (1) (ii) of § 1.1251-2,
(ii) Special rule.If o taxpayer disposes
of property used in the trade or business
of farming which qualifies as both sec-
tion 1245 property as well as farm recap-
ture property and elects to report the
gain from such disposition under the in-
stallment method, then the Income
(other than interest) on each install-
ment payment shall (a) first be deemed
to consist of gain to which section 1245
(a) (1) applies until all such gain has
been reported, (b) the remaining portion
(if any) of such income shall he deemed
to consist of gain to which section 1251
(c) (1) applies until all such gain has
been reported, and (¢) finally the re-
maining portion (if any) of such income
shall be deemed to consist of gain to
which neither section 1245(a) (1) nor
1251(c) (1) applies. See paragraph (d)
(3) of §1.1252-1 with respect to the in-
stallment method in regard to the dis-
position of property which is both farm
recapture property as well as farm land
(as defined in section 1252(a)(2) and
paragraph (a) (3) (1) of § 1,.1252-1),

§ 1.1251-2 Excess deductions account.

(a) Establishment and maintenance of
account—(1) General rule. With respect
to any taxable year beginning after De-
cember 31, 1969, any taxpayer who—
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) Has a farm net loss (as defined
in section 1251(e) (2) and in paragraph
(b) of §1.1251-3) for such a taxable
year, or

(i1) Has an excess deductions account
balance as of the close of such a taxable
year

shall establish (if not previously estab-
lished) and maintain for purposes of
section 1251 an excess deductions ac-
count. See section 1251(b) (1). Once an
excess deductons account is establishad
(or succeeded to under paragraph (e)
of this section in the case of certain
corporate transactions and gifts) all en-
tries (including the entries prescribed by
paragraph () of thissection with respect
to married taxpayers who file joint re-
turns) with respect to the account must
be part of the taxpayer’s permanent
records for all taxable years for which
the account must be maintained. For
purposzes of applying section 1251 and
this section, the term “taxzpayer’” in the
case of a partnership means each partner
of such partnership and in thecase of an
estate or trust meons the estate or trust
regardless of whether it is taxable under
subpart B or E, subchapter J, chapter 1
of the Code.

(2) Distributions from estate or trust.
If farm recapture property is distributed
from an estate or trust in a transaction
to which section 1251(d) (1) or (2)
(relating to exceptions for gifts and
transfers at death) applies, then the ex-
cess deductions account balance of the
estate or trust shall be succeeded to by
the distributee in the amount, if any, and
meanner prescribed in paragraph (e) (2)
of this section. For purposes of the pre-
ceding sentence only, the rules of para-
graph (e)(2) of this section shall be
applied by treating each distribution as
a gift at the time made. Thus; for
example, if all of the farm recanpiure
property of an estate or trust is dis-
tributed to a distributee on the date the
estate or trust terminates, the disfributee
will succeed on that date to the excess
deductions account balance of the estate
or trust.

(3) Ezxception. For any taxable year, a
taxpayer shall not have to maintain an
excess deductions account as required in
subpararraph (1) of this paragraph if—

(1) For such taxable year there would
be no additions to the taxpayer’s excess
deductions account, and .

(1) For such taxable year immediately
preceding such taxable year the balance
in the taxpayver’s excess deductions ac-
coumt was reduced to zero by reason of
section 1251(b) (3) (relating to subtrac-
tions irom the account) or section 1251
(b) (5) (relating to transfer of account).
. (b) Additions to account—(1) Gen-~
era¢l rule. For each taxable year, there
shall be added to the excess deductions
account an amount equal to the taxpay-
er's farm net loss. See section 1231(b)
(23 (A). )

(2) Exceptions. In the case of an in-
dividual and, in the case of an electing
small business corporation (as defined
in section 1371(b)), subparagraph (1)
of this paragraph shall apply for a fax-
able year—
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(i) Only if the taxpayer’s nonfarm ad-
justed gross income (as defined in para-
graph (d) of §1.1251-3) for such year
exceeds $50,000, and .

(i) Only to the extent the taxpayer’s
farm net loss for such year exceeds $25,~
000.

The limitations of this subparagraph
apply to @ person (other than a trust)
to whom the tax rates set forth in sec-
tion 1 are applicable and as prescribed
in subparagraph (3) of this paragraph in
respect of an electing small business
corporation.

(3) Electing small business corpora-
tion. In the case of an electing small
business corporation (as defined in sec-
tion 1371(b))—

(i) For purposes of subparagraph (2)
of this paragraph, the term “the tax-
-payer” means such corporation or any
one of its shareholders,

(ii) For purposes of ascertaining un-’

der subparagraph (2) (1) of this para-
graph whether one of a corporation’s
shareholders has nonfarm adjusted gross
income in excess of $50,000, there shall
be attributed, regardless of whether dis-
tributed, to him for his taxable year with
which or within which the taxable year
of the corporation ends his pro rata
share of the corporation’s nonfarm tax-
able income or loss (as defined in para~
graph (d) (1) and (2) ) of § 1.1251-3)
for such corporation’s tagable year,

(iii) For such purposes, if a taxpayer
is a shareholder in more than one such
corporation, there shall be attributed to
him under subdivision (ii) of this sub-
paragraph his pro rata. share of each
such corporation’s nonfarm taxable in-
come or loss, and

(iv) The limitations in subparagraph
(2) of this paragraph shall not apply to
the corporation for a taxable year if on
any day of such year there is a taxpayer
who is a shareholder having, for his tax-
able year with which or within which the
taxable year of such corporation ends, a
farm net loss (as defined in paragraph
(d) (2) ) of § 1.1251-3). For purposes of
determining whether a shareholder of
such corporation has a farm net loss,
there shall not be taken into account his

pro rata share of farm net income or loss -

of such corporation but there -shall be
taken into account his pro rata share
of farm net income or loss of any other
electing small business corporation for
such corporation’s taxable year ending
with or within his taxable year.

(v) The provisions of subdivisions (i)
through (iv) of this subparagraph do not
apply for purposes of determining
whether the shareholder must make an
addition to his excess deductions account
and the amount of such addition. Under
paragraph (d) (2) (ii) of § 1.1251-3, the
nonfarm adjusted gross income of s
shareholder of an electing small business
corporation is computed by including
amounts distributed as dividends, and
amounts treated under section 1373(b) as
distributed as a dividend, to such share-
holder and by including the portion of
such corporation’s net operating loss al-
lowed under section 1374 as a deduction
to such shareholder.
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(4) Married individuals—(@{) Lower
limitations for separate returns. If mar-
ried taxpayers file separate returns, then
for purposes of this paragraph each
spouse shall be treated as a separate in-
dividual. However, in such case, (@) the
amount specified in subparagraph (2) (1)
of this paragraph shall be $25,000 in lieu
of $50,000, and (b) the amount specified
in subparagraph (2) (i) of this para-
graph shall be $12,500 in lieu of $25,000.
The lower limitations in the preceding
sentence shall riot apply if the spouse of
the taxpayer does not have any nonfarm
adjusted gross income for the taxable
year. See section 1251(b) (2) (C).

(ii) Joint return. If married taxpayers
for a taxable year file o joint return un-
der section 6013, then for purposes of this

- paragraph they shall for such taxable

year be treated as g single taxpayer. For
rules applicable to establishing, main-
taining, and allocating a joint excess de-
ductions account, see paragraph (f) of
this section. . .

(5) Ezamples. The provisions of this
paragraph may be illustrated by the fol-
lowing examples:

Ezample (1). For 1971, the M Corporation
which uses the calendar year as its taxable
year and which is not an electing small busl-
ness corporation has a farm net loss of $40,~
000 and nonfarm taxable income of $45,000.
Since subparagraph (2) of this paragraph
does not apply to M, it is required to make &
$40,000 addition to its excess deductions
account.

Ezample (2). For 1971, A, an unmarried
individual who uses the calendar year as his
taxable year, has a farm net loss of $33,000
and nonfarm adjusted gross income of $65,-
000. Under subparagraph (2) of this para-
graph, A is required to make an addition of
$8,000 to his excess deductions account (that
is, the excess of the farm net loss, $33,000,
over the $25,000 amount referred to in sub-
paragraph (2) (i) of this paragraph). 'If,

_however, A were a trust, the limitation in

subparagraph (2) of this paragraph would
not apply and such trust would be required
to add $33,000 (the amount of the entire farm
net loss) to its excess deductions account.

Ezample (3). H and W each use the calen-
dar year as the taxable year. For 1971, H, &
married taxpayer who files a separate retwrn,
hes a farm net loss of $45,000 and nonfarm
adjusted gross income of $60,000. H's cpouse
W does not have any nonfarm adjusted gross
Income for 1971. Thus, the lower limitations
in subparagraph (4) (1) of this paregraph do
not apply. Accordingly, H is required to make
an addition of $20,000 to his excess deduc-
tlons account (that is, the excess of the farm
net loss, $45,000, over the $25,000 amount re-
ferred to in subparagraph (2)(i1) of this
paragraph).

Ezample (4). Assume the same facts as in
example (3), except that for 1971 W has a
farm net loss of $10,000 and nonfarm ad-
Justed gross income of $30,000. Thus, the
lower limitations in subparagraph (4) (1) of
this paragraph do apply and H is required to
make an addition of £32,500 to his excess
deductions account (that is, the excess of his
farm net loss, $45,000, over the $12,500
amount referred to In subparagraph (4) (1)
(b) of this paragraph). Since, however, W did
not have a farm net loss in excess of 12,500,
she would not be required to make an addi-
+tlon to her excess deductions account. For
‘the result iIf H and W were to flle a joint
return, see example (1) of paragraph (f) (6)
of this section.

Ezxample (5). For 1971, the M Corporation,
which uses the calendar year as its taxable

year and which is an electin~ small businesy
corporation, has g farm net lozs of $35,000
and nonfarm taxaeble incomo of 60,000, A,
B, and C, the sole equal sharcholders of M,
are cash method taxpayors snd each used
fiscal year ending on Maxch 31, For the tax-
able year ending Marxch 31, 1973, A hog o forimn
net loss of $5,000. Thus, as M’s taxable year
ends within the taxable year of A during
which A has & form net lozs, the Mmitations
in subparagraph (2) of this parasraph do not
apply with respect to M for 1971, Sece sube
paragraph (3) (iv) of this paragraph., For
1971, M is required under subparagroph (1)
of this paragraph, to add $35,000 to 1o excets
deductions account.

Ezample (6). Assume the same facts o9 in
example (5), except that A's farm net logy
occurred in his fiscal year ending March 31,
1971, and no shareholder of M heay a farm
net loss for the fiseal year ending Maroch 31,
1972. Thus, the limitations in subparagraph
(2) of this paragraph do apply with respeot
to M for 1971, and accordingly M i3 requircd
to add $10,000 to its excess deductions ace
count for 1971 (that i3, the excess of M's
farm net loss $35,000, over the $25,000 nmount
xeferred to in subparagraph (2) (1) of thiy
paragraph).

Ezample (7). Assume the same foots as in
example (6), except that M hag £45,000 of
nonfarm taxablo income for 1971 and 4, for
his taxable year endiny March 31, 1972, hing
$40,000 of nonfarm adjusted gross incomp,
computed without rezard to his intorest in
M. Thus, while M would not have nonfarmn
taxable income in excezs of $50,000, A for
purposes of subparagraph (2) (1) of thiy pur«
agroph would hove o total of $05,000 of
nonfarm adjusted pross income (£40,000 pluy
15 of $46,000). Seco subparagraph (3) (1) of
this paragraph, Accordingly, M would be ro«
quired to add $10,000 to 1ts oxcess deduotlony
account for 1971 for tho reasons stated in
example (6).

Ezample (8). Assume tho samo faoty ay in
example (7). Assume furthor that A {3 ono
of two equal shareholders in N, anothor
electing small business corporation with a
taxable year ending on January 31, and that
N for its taxable year ending January 31,
1972, has & $42,000 nonfarm lozs and form
net income of $23,000. Thuy, A for purposes
of subparagraph (2)(1) of this paramraph,
would only have a totnl of 934,000 of non«
farm adjusted gross income (£40,000, plug 34
of M’'s nonfarm taxablo tncomo of $45,000,
minus 1; of N's nonferm loss of $42,000).
See subparagraph (3) (i) ond (1) of thiy
paragraph. Assuming that no other shoree
holder of M has nonform pdjusted grow ine
come in excess of $50,000, by renson of the
$60,000 limitation in subporsgraph (2) (1)
of this paragraph, M makes no addition for
1971 to its excess deductlons nceount, (I
would make no nddlition to 1ts oxcess dedues
tlons account os it does not have g farm
net lozs.) If, however, IT were to have o none
farm loss of only $8,000, A for purposes of
subparagraph (2) (1) of this pararraph would
have o total of 851,000 of nonfarm adjuasted
gross income (840,000, plus 15 of M's nonfarm
taxable income of $45,000, minuy 14 of N
nonfarm loss of $8,000). Honce, with respect
to M the result would be the tame ad in
example (7) (and N would malio no addltion
to 1ts excess deductions account since {t doen
not have a farm net losg).

Exgmple (9). D and E are equal individugsl
shareholders in corporations X, ¥, and Z the
stock of each corporation having rocontly
been purchased from a diffcront unrelntod
person. X, Y, and Z are eleoting tmall bula
ness corporations. D, E, and tho corporis
tions all use the calondar year as the taxablo
year. For 1970, the farm net income of D

. and E (detormined without regard to thelr

respective pro rata shares of the form not
income or loss of X, Y, and Z) are $100,000
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and zero respectively. For 1970, the farm net
income or loss of the corporations are losses
of $£80,000 and $20,000 for X and Z, respec~
tively, and income of £60,000 for Y. For 1870,
the determinations under subparagraph (3)

PROPOSED RULE MAKING

(iv) of this parngraph as to whether a chave-
holder of corporation X or Z (no determina-
tion 15 necessary with respect to Y since ¥
does not have a farm net loss) bas a farm
net loss are made as follows:

Determinations os to whether D or E hasa
Larm netloss

Asto X AstoZ
D E D n
Farm net income (determined without regard to X, Y, and Z).._-- $109, 030 S0 S$I0D,0% £3
Pro rata (39 share of corporation’s farm net income (or loss):
of X. (49,000) ({0 [ )
of Y. 50,000 50,0600 33,0)3
of Z (10,000) (10 033)-"“"“.”...“.......

Farm net income (or loss) for purposes of determination......... -

120,000 20,000 2,000 (19,000)

Accordingly, since the determination as to
X indicates that neither D nor E has a farm
net loss, the .limitatlons of subparagraph
(2) of this paragraph apply to X. Thus,
assumicg that under subparagraph (3) (i)
and (iii) of-this paragraph X, D, or E has
nonfarm adjusted gross income (or taxable
income) in excess of $50,000, X will add
$55,000 to its excess of deductions account,
ie., the excess of the farm net loss, $80,000,
over the $25,000 amount referred to in sub-
paragraph (2) (ii) of this paragraph. Since,
however, the determination as to Z Indicates
that E has a farm net loss, such limitations
do not apply to Z. Thus, the addition for
1970 to Z’s excess deductions account 1s the
entire amount of its farm netb leoss, $20,000.

(c) Subtraciions from accouni—(1)
General rule. Under section 1251(b) (3),
if there is any amount in the excess
deductions account at the close of &
taxable year (determined after making
any addition required under paragraph
(b) of this section for such year but be-
fore making any reduction under this
paragraph for such year), then the ex-
cess deductions account shall be reduced
(but not below zero) by subtracting—

(i) An amouni equal to (@) the farm
net income (as defined in section 1251
(e) (3) and in paragraph (e) of § 1.1251-
3) for such year, plus (b) the amount

. (as determined in subparagraph (3) of

this paragraph) necessary to adjust the
account for deductions for any taxable
year which did not result in a reduction
of the taxpayer’s tax under subtitle A
of. the Code for such taxable year or
any preceding taxable year, and

(i) After making any addition to
the excess deductions account umder
paragraph (b) of this section and any
reduction under subdivision (i) of this
subparagraph for the taxable year, an
amount equal to the sum of the amounts
recognized as ordinary income solely by
reason of the application of section 1251
(c) (1). See section 1251(b) (3) B) . Thus,
no amount shall be subtracted under
this subdivision for gain recognized by
reason of the application of section
1245(a) (1) or 1252(a) (1). For effect on
computation of farm nef loss or income
of gain recognized under section 1245
(2) (1) upon a disposition of farm re-
capture property, see paragraph (b) (2)
of §1.1251-3. In the case of an install-
ment sale of farm recapture property,
the taxpayer’s excess deductions ac-
count shall be reduced under this sub-
division in the year of such sale by an
amount equal to the gain (computed in
the year of sale) to be recognized as

ordinary income under section 1251(c)
(1).

(2) Examples. The provisions of sub-
paragraph (1) of this paragroph may
be illustrated by the following examples
in which it is assumed that there is no
subtraction for lack of tax benefit under
subparagraph (3) of this parasraph:

Ezample (1). Assume the same focts as
in example (3) of paragraph (b)(G) of
§1.1251-1, M8 excess deductions pccount
balance a5 of the close of 1975 15 computed,
In accordance with tho odditional fects

assumed, in the table below:

Al's EXCESS DEDUCTIONS ACCOUNT
(1) Balance January 1, 1970 eeaeen 26,000
(2) Additions for 1975 ccceacmen 0
(3) Subtotal 20,000

(4) Subtractions for 1976 (form

net INComo?) mmv o 1,000
(5) Excess deductions cecount Ume-
itation on pgaln recognized o3
ordinary incomeo under coction

1251(c) (1) L0r 1976 mmecccemee 235,000

(6) Subtraction for disposition of
farm recapturo property:

(a) Galn from dispoci-
tion of land to which
sectlon  1251(c) (1)
appllies {computed
before applying Imi-
tation) e -—
(b) Gain from disposti-
tion of breeding herd
to which section 1251
(c) (1) applies (com-
puted before apply-
ing limitation) ceuu-- 14,000

813, 000

(c) Sum of lines (a)
and (D) eeeea- _—
(d) Excess deductions
account  lmitation
(zmount in line (5) ) -

(e) Galn recognized o5
ordinary income
under sectlon 1251
(c) (1) (lower of line
(6) (c)orline (6) (d)) cmeceuear 25,000

(7) Balance December 31, 1975... 0

i Computed by treating the ceotlion 1245
gain of £6,000 under paragraph (b) (1) (i)
of §1.1251-3 as grocs incomo dezived from
the trade or businezs of farming,

For allocation of the $25,000 of galn rocod-
nized 0s ordinary income to tho land cmd
herd, and for treatment of the gain recog-
nized In excess of £25,000, cce example (3) of
paragraph (b) (6) of § 1,1251-1.

Ezample (2). A Is an unmarried individunl
who uses the calendar year as his taxoblo
year, In 1971, A makes a single dispesition
of farm recapture property (other than land)

23021

reallzing o galn of 846,030 of which $15,000
13 recgomlzed 25 ordinary income under s2c-
tion 1215 () (1). The galn to which section
1251(c) (1) opples (computed before apply-
ing the excc:..» daductions account Uimitation
m cegtion 1251(e) (2) (A) =nd parsgreph
(b) (%) (1) c-: §1.1251-1) Iz £31,000 (le,
846,000 minus $15,000). Tae treatment of the
galn rezlized on the disposition in excess of
the 815,000 recozmized o3 income
under coction 1215¢a) (1) and thoe balance in~
A’g excess deductions account o3 of the clcse
of 1971 i3 computed, In cecordance vwith the
foels pogumed, In the table below:

A’s Excess DopucTiong ACCOUNRT
(1) Balanco January 1, 1871...... $59,070
(2) Additions for 1871:
(3) Farm net loza for
19712 e
(b) Less amount in
paragreph  (b) (2) (1)
of thiscectlon .. 25,000
(c) Total additions for 1971 -0

(3) Subtetal 50,000
(£) Subtractions for 1971 e B ]

$5, 000

(5) Ewxcess deductions account lim-
itation on galn rocognized as
crdinary income under cection
1251(c) (1) for 1871 e
(6) Subtroction for dispocitions of
farm recapture property:
(a) Gain to which cec-
tion 1251(c) (1) op-
plies (computed
before applying limi-
tation) ..
{b) Ximitation

(amountinline (5))-  £0, 000

§0,000

§31, 000

e

(c) Goaln recopnized os
ordinary income un-
der cection  1251(c)
(1) lower of Une 6(a)

or Une 6(D) wecammcaccmamee— 31,000

19,000

1Computed by treating tha section 1245
gain of £15,000 nnder po.ragmph (b) (1) {1t)
of § 1.1251-3 o5 groos income derived from the
trade or business of farming.

(3) Amount mececzsary to adjust the
excess deductions account with respect
to deductions which did not result’in a
reduction of the taxpoyer's tox—@ In
genecrel. Under section 1251(b)(3)(A),
o subtraction shall be made from the
excess deductions account when neces-
sary to reflect amounts in the account
which did not result in a tax benefit for
the taneble year or any preceding tax-
able year. For purposes of this subpara-
graph, there is a tax benefit with respect
to an amount which has been added to
the excezs deductions account if such
amount resuited in a reduction, in any
taxable year, of the taxpayer’s tax un-
der subtitle A of the Code. Thus, if dur-
ing the current taxable year a taxpayer
dispases of farm recapture proparty in
a transection in which gain would ke
recosmized as ordinary income under sez~
tion 1251(c) (1) if the excess deductions
account lmitation in ssction 1251¢c) (2)
did not apply, then solely for purposss
of computing the amount of gain to b2
recormized as ordinary income under see-
tion 1251¢¢) (1) during such currant tax-
able year there chall be subtracted from
such taxpayer's excess deductions ac-
count an amount equal to that portion of
any amounts previously added to the tax-~

payer's excess deductions account which

(7) Balance December 31, 1971__....
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have not resulted in a tax benefit for
such current taxable year or any preced-
ing taxable year.- Accordingly, the
amount of gain recognized as ordinary
jincome under section 1251(c¢) (1) in the
current taxable year in which an item
of farm recapture property is disposed of
is not affected or increased by reason
of amounts in the excess deductions ac-~
count as of the close of such current tax-
eble year which are later absorbed by
income of a subsequent taxable year as
part of & net operating loss carryover
from such current taxable year. The
amount to be subfracted under this sub-
paragraph shall be computed in accord-
ance with the rules of subdivision (ii)
of this subparagraph.

(i) Order of computation. (@) The
computations prescribed in this subdivi-
sion (ii) shall be made as of the close
of the taxable year in which there is
a disposition of farm recapture prop-
erty for which the amount of gain to be
recognized as ordinary income under sec-
tion 1251(c) (1) is being determined. For
purposes of this subparagraph, such tax-
able year is referred to as “the current
taxeble year.” As of the close of the
current taxable year, (1) determine the
amounts (if any) added to the excess
deductions account for such year and
for each preceding year, and (2) deter-
mine the years for which there was farm
net income, gain actually recognized as
ordinary income under section 1251(c)
(1), a portion of the taxpayer’s excess

-deductions account succeeded to by a
donee, or two or more of such events,

(b) Second, in order to determine the
“remsining addition” for each year'there
was an addition to the excess deductions
account, in the order of such years begin-
ning with the earliest such year first
make permanent subtractions from each
such addition by applying subdivision
(iii) of this subparagraph to the years
referred to in (@) (2) of this subdivision
in the order of such years beginning with
the earliest such year first. For any year
to which more than one inferior subdi-

. vision of such subdivision (iii) applies,
such inferior subdivisions shall be ap-
pilied in the order listed in such subdi-
vision (ii),

(¢) Finally, for each year there is a
remaining addition to the excess deduc-
tions account, compute under subdivi-
sion (v) of this subparagraph the por-
tion of the farm net loss for which there
was @ tax benefit, and under subdivision
(v) of this subparagraph the amount of
the tentative subtraction from each re-
maining addition to the excess deduc-
-tions account, making such computations
in the order of the tagable years for
which such additions were made begin-
ning with the earliest such year.

(d) If the taxpayer is or was an elect-
ing small business corporation (as de-
fined in section 1371(b)) or.a share-
holder of such a corporation, the com-
putations prescribed in this subdivision
(i1) shall be made in the manner pre-
seribed in subdwision (viii) of this sub-
paragraph.

PROPOSED RULE MAKING

(iil) Permanent subtractions from ex-
cess deductions account. (@) Farm net
income for any taxable year (including
the current taxable year) shall be per-
manently subfracted from amounts
added to (and not previously subtracted
from) the excess deductions account in
the order of preceding taxable years in
which such additions were made, begin-
ning with the last such year.

(b) Gain actually recognized as ordi-
nary income under section 1251(c) (1)
upon 2 disposition of farm recapture
property in any taxable year (excluding
the current taxable year) shall be per-
manently subtracted from additions to
the excess deductions account (which
have not previously been permanently
subtracted therefrom) for such taxable
year and years preceding such taxable
year in the order of such years, begin-
ning with the last such year. No subtrac-
tion shall be made under this subdivi-
sion (b) for that portion (if any) of any
such addition for which there was no tax
benefit (as determined under subdivi-
sion (iv) of this subparagraph for pur~<
poses of determining the amount of gain
actually recognized as ordinary income
under section 1251(c) (1) upon disposi-
tions during such taxable year) as of
the close of the taxable year in which the
disposition occurred.

(c) If one or more donees succeed un-
der paragraph (e) (2) (iv) of this section
during a taxable year (other than the
current taxable year) of the donor to all
or a portion of the donor’s excess deduc-
tions account, the amount succeeded to
by such donees shall be subtracted in the
manner prescribed in subdivision (vii)
of this subparagraph from additions to
the excess deductions account (which
have not previously been permanently
subtracted therefrom).

(iv) Tax benefit for farm net loss. (a)
The portion of the farm net loss for a
taxable year (original year) for which
as of the close of the current taxable
year there was a tax benefit is an amount
(not less than zero) equal to the differ-
ence for such original year between—

(1) Taxable income specially com-
puted under (b) of this subdivision, and

(2) Taxable income so computed bub
without regard to such farm net loss.

(Neither the amount determined under
(a) (1) or (2) of this subdivision shall in
any case be considered less than zero.)
The amount of tax benefit so determined
shall be increased by the portion of the
farm net loss for such original year which
causes-a reduction in the taxpayer’s tax
in preceding or succeeding taxable years
through any net operating loss carry-
overs or carrybacks. This increase is the
diffierence determined for each of such
preceding or succeeding years between
the amounts in (e) (1) and (2) of this
subdivision, the computation of each
carryover or carryback to be made un-
der (a)(I) of this subdivision with re-
gard to the amount of the farm net loss
for the original year and such computa-
tion under (a)(2) of this subdivision

without regard to such amount. A net
operating loss for o taxable year sub-
sequent to the current taxable year shall
not be taken into account,

() Specially computed texable in-
come for o taxable year means taxable
income for the year, modified as follows:
(1) For the current taxable year, include
the amount of gain recognized os oxdi-
nary income under section 1251(c) (1)
from dispositions of farm recapture
property during such taxable year (de-
termined as if the excess deductions ac-
count limitation in section 1251(c) (2)
did not apply); (2) for a year preceding
the current taxable year, exclude the
amount of gain actually recognized a4
ordinery income under section 1251(o)
(1); (3 for any taxable year, exeludoe
the portion (f any) of farm net income
which has been permanently subtracted
under subdivision i) (¢) of this sub-
paragreph from an addition to the ex-
cess deductions account; (4) for the cur-
rent taxable year, the net operating loss
deduction considered absorbed in com-
puting taxable income shall be computed
by applying (b) (1) of this subdivision in
computing taxable income; and (5) for
a taxable year preceding the current tax-
able year the amount of the net operating
loss deduction which causes a reduction
in computing the taxpayer's tax sheall not
be recomputed.

(v) Tentative subtraction for luclk of
tax benefit. As of the close of the current
taxable year, the portion to be tenta-
tively subtracted for lack of tax benefit
from the amount of the additions to the
excess deductions account for such year
and preceding years (as reduced by per=-
manent subtractions under subdivision
(iii) of this subparagraph) is, for any
such year, an amount equal to the excesy
(if any) of—

(@) The amount of such addition for
such year remaining after reductions by
permanent subfractions therefrom under
subdivision (i) of this subparagraph,
over

(b) The portion ({f any) of the farm
net loss for such year for which there
was 2 tax benefit, as determined under
subdivision (iv) of*this subparagraph.

(v} Ezamples. The provisions of stib«
divisions (1) through (v) of this sub«
paragreph may be illustrated by the fol«
lowing examples:

Ezample (1). A 1s an unmearried individual
who uses the calendar year s his taxeblo
year. In 1971 he makes & sale of farm recap=
ture property and makes o computation to
determine if it is neceasary to reduco hig ox«
cess deductions account, for purpozes of coms
puting the amount of gain to be recopgnized
as ordinary income under section 1261(0) (1),
by any amount therein for which thero way
no tax benefit at the close of 1971, In tho
table below assume the facts got forth in liney
(1) (a) through (1) (§) end that A had no
income or loss for any year prior to 1970,
Based upon such facts and the computations
in the table, A recognlzed §56,725 as ordinary
income under section 1251(c) (1), and tho
remaining galn of $32,2476 from the sale may
be treated as gain from the sale or oxchange
of property described in section 1231,
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6. Amount of tax benefit on 1970 farm net 1oss in 1972: 1971 1972
a. Specially computed taxable income for 1972 without regard to
1970 farm net loss (the difference between line (2) (¢), a loss of
$6,000, and line (1) (1), a loss of $42,300) 37,300
b. Specially computed taxable income for 1972 (iine (2)(c)), but .
not less than zero. 0
¢. Amount of tax benefit for 1970 farm net 1¢ss in 1972 o £317, 300
7. Amount of tax benefit on 1970 farm net loss as of December 31, 1972
(sum of lines (4), (6)(c), and (6) (c)) 89, 676
8. Tentative subtraction from 1970 addition to excess deductions ac-
count for purposes of determining treatment of 1972 sale (line
{3) (c), $144,275, minus line (7)) 54, 600
9. Amount in exceess deductions account for purposes of applying
section 1251 to 1972 sale (line (3) (¢) minus line (8)) e (89, 675)
10. Gain recognized as ordinary income under section 1251 (c) {1) upon
1872 sale (lower of line (1) (c¢) for 1972 and line (9).) cccccccccmaaae 10, 000
11. Gain which may be treated as gain from the sale or exchange of
property described in section 1231 (line (1)(c) for 1972 minus
line (10)) 0
12. Final balance in excess deductions account as of December 31, 1972
(Iine (3) (c) minus line (10)) (134, 275)

-

(vil) Transfer of excess deductions
account to donee. If under paragraph
(e) (2) (iv) of this section one or more
donees succeed during & taxable year of
the donor (other than the current tax-
able year) to all or a portion of the
donor’s excess deductions account—

(a) The amount succeeded to by such
donees shall be considered attributable
to and permanently subtracted under
subdivision (iii) (¢) of this subparagraph
from the remaining amounts of the addi-
tions to the donor’s excess deductions ac-<
count (which have not previously been
permanently subtracted therefrom) for
such year or taxable years preceding such
year in proportion to the remaining
amount of each such addition,

(b) Such permanent subtraction is
-taken into account only for purposes of
determining the amount of gain to be
recognized as ordinary income under sec-
tion 1251(e) (1) by the donor in taxable
years subsequent to such taxable year,
and

(¢) The attribute of lack of tax bene-~
fit shall not carryover from the donor
to any donee.

(viii) Electing small business corpo-
ration. (@) In the case of a corporation
for which an election under section
1372(a) was in effect for every taxable
year during which it was in existence,
the amount to be subtracted for lack of
tax benefit from the addition for any
taxable year to its excess deductions ac-
count shall, except as otherwise provided
in this subdivision (viii), be computed
under the rules of subdivisions ‘- (1)
through (vii) of this subparagraph.
Thus, as of the close of the current tax-
able year of such corporation, there shall
be computed for each taxable year of
such corporation for which there was an
addition to its excess deductions account
the amount of the remaining addition,
determined by reducing the amount of
such addition by the amount of the per-
manent subtractions urnder subdivision
(iil) of this subparagraph.

(b) The provisions of subdivision ({v)
of this subparagraph shall be applied in
computing the amount (f any) of a tax
benefit the corporation received for its
farm net loss in any taxable year by

first attributing such farm net loss and
other items of the corporation to its
shareholders for the taxable year of each
shareholder with which or within which
the taxable year of the corporation ends,
and then by making the computations

- specified in such subdivision (iv). For

purposes of this computation, the farm
net income or loss of any shareholder
shall be the amount of his aggregate
farm net income or loss determined by
also taking into account any farm net
income or loss similarly attributed to
him from any other electing small busi~
ness corporation and any other amounts
of farm nef income or loss (determined
without regard to this (b)) that he may
have for his taxable year. If for any tax-
able year of the shareholder he has an
aggregate farm net loss so determined,
such tax benefit shall be allocated rata-
bly to the amount of farm net loss of
each such corporation attributed to him
and to the amount of the farm net loss
(determined without regard to this (b))
that he may have for the taxable year.
If for any taxable year of the share-
holder he has an aggregate of farm net
income, he shall be considered to have
a tax benefit for the amount of any farm
net loss of each such corporation attrib-
uted to him and for the amount of any
farm net loss (determined without re-
gard to this (b)) that he may have for
the taxable year.

(¢) For purposes of applying subdivi-
sion (v) (B) of this subparagraph to the
corporation, the portion (if any) of its
farm net loss for any taxable year for
which there was & tax benefit shall be the
sum of the amounts in respect of such
farm net loss of such' corporation for

-which there was g tax benefit (as deter-

mined under (b) of this subdivision
.(viii)) for each of its shareholders.

(d) In the case of a small business
corporation for which an election under
section 1372(a) was in effect for some,
but not all, of its taxable years during
which it was in existence, the principles
of this subparagraph shall apply.

(d) Ezception for taxpayers using cer-
tain accounting methods—(1) General

rule. Under section 1251(b) (4), except to

the extent that a taxpayer has succecded
to an excess deductions account as pro-
vided in paragraph (e) of this section
(relating to receipt of farm recapture
property in certein corporate and gifb
transactions), additions to the account
shall not be required by o taxpayer who
elects to compute taxeble income
from the trade or business of farming
(as defined in paragraph (e)(1) of
§1.125-3) —

(i) By using invcentories for sll prop-~
erty which may be inventoried except ag
to property to which subdivision di> of
this subparagraph applies, and

(i) In accordance with subparagraph
(3) of this paragraph, by charging to
capital account all expenditures paid or
incurred which are properly chargeable
to capital account including such expend-
itures which the taxpayer may, under
chaopter 1 of the Code or regulations
prescribed thereunder, otherwige treat or
elect to treat as expenditures which are
not chargeable to capital account.

For rules as to procedure of making the
election, effect of a change in method of
accounting upon making the olection,
and conditions for revoking the elec-
tion, see subparagraphs (4),(5), and (67,
respectively, of this paragraph.

(2) Inventories. The obsence of prop-
erty which may be inventoried shall not
preclude o texpayer from meking an
election under section 1251(b) (4). Any
acceptable inventory method will satisfy
the requirement of subparagraph (1) (1)
of this paragraph.

(3) Property chargeable to capital ac«
count~—(i) In general. Property subject
to the capitalization requirement pre-
seribed in subparagraph (1) (i) of this
paragraph includes all property described
in section 1231(b) (1) and (3), without
regard to any holding period therein pro-
vided, which is used in the trade or busl-
ness of farming, Thus, for example, prop-
erty subject to the capitalization require«
ment includes property used in the trade
or business of farming of & character
subject to the allowance for deprecin-
tion snd real property so used regardless
of the period held, and livestock used in
the trade or business of farming which
is held for draft, breeding, dalry, or
sporting purposes regardless of tho po-
riod held.

(ii) Expenditurcs which must be copl-
talized. Expenditures subject to the re-
quirement of subpearagraph (1) () of
this paragraph are gll expenditures,
whether direct or indirect, paid or in-
curred, which aro properly chargeable
to capital account. For examples of the
meaning of the term *“properly charge-
able to capital account”, see §§ 1.61-4,
1.162-12, 1.263(2) -1, and 1.263(a)--2, and
paragraph (a)(4) db and diD
§ 1.446-1. Other examples of oxpendi-
tures referred to in subparagraph (1) D
of this parograph are expenditures under
sections 175 (relating to soll and water
conservation), 180 (relating to fertilizer,
ete.), 182 (relating to land clearing), and
266 (relating to certain carrying charges)
which (without regard to section 1251)
o taxpayer may treat or elect to treat ag

expenditures which are mot chargeablo
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to capital account. Thus, for example,
with respect to developing a farm, ranch,
orchard, -or grove, amounts properly
chargeable to capital account include
amounts paid or incurred for upkeep,
taxes, interest, and other carrying
charges, water for irrigation, fertilizing,
controlling undergrowth, and the culti-
vating and spraying of trees. For a fur-
ther example, with respect to a produced
animal, amounts properly chargeable to
capital account for the animal include all
expenditures paid or incwurred for pro-
ducing the animal, such as for stud,
breeding, and veterinary services, as well
as all amounts paid or incurred with re-
spect to the brood animal during the
gestation period of the produced animal
including all amounts paid or incurred
for feed, maintenance, utilities, indirect
overhead, depreciation, insurance, and
carrying charges. Direct and indirect ex-
penditures properly chargeable to capital
account with respect to raising an ani-
mal may include, in addition to expendi-
tures for feed, maintenance, etc., ex-
penditures for training. Direct and in-
direct expenditures with respect to feed
may include, in the case of a grazing
operation, fees for the rental of grazing
land, and the portion of all labor, taxes,
interest, fencing costs, and carrying
charges paid or incurred by the taxpayer
allocable to grazing. For purposes of this
subparagraph, reasonable allocations
shall be made by the taxpayer of items
between animals held for different pur-
poses and as to each animal held. How-
ever, all amounts allocated to a brood
animal during the period of gestation are,
for purposes of this subparagraph, en-
tirely chargeable to the capital account
of the produced animal.

(iii) Unharvested crops. With respect
to unharvested crops to which section
1231(b) (4) applies, see section 268 and
paragraph (g) of §1.1016-5 (relating,
respectively, to disallowance of certain
deductions and to adjustments to basis).

@v) Changes in character of property.
If, in a taxable year subsequent to the
first taxable year to which an election
under section 1251(b) (4) applies, prop-
erty which was not subject to the re-
quirements of subparagraph (1) (ii) of
this paragraph becomes subject to such
requirements, then the following rules
shall apply: X

(a) The adjusted basis of such prop-
erty at the beginning of the taxable year
in which it becomes subject to the re-
quirements of subparagraph-(1) (i) of
this paragraph shall be ‘equal to the
amount its adjusted basis would have
been on such date had it been accounted
for in accordance with such requirements
(taking into account, if applicable, the
depreciation which would have been
allowed as determined by the taxpayer
using a period, salvage value, and
methods that would have been proper).

(b)Y At the beginning of the taxable
year in which such property becomes
subject to the requirements of subpara-
graph (1) (ii) of this paragraph—

_ (1) If such property was not included
in the opening inventory, the amount
equal to the excess of its adjusted basis

PROPOSED RULE MAKING

as computed in ta) of this subdivision
over its adjusted basis as of the close of
the preceding taxable year, or

(2) If such property was included in
the opening inventory, such opening in-
ventory shall be reduced by the inventory
value of such property included therein
and the amount of the difference
between the adjusted basis for the prop-
erty computed in (a) of this subdivision
and such inventory value,

shall be added to gross income for such
taxable year and shall be treated as gross
income derived from the trade or busi-
ness of farming under paragraph (b) (1)
(ii) of §1.1251-3, except that if the dif-
ference in (b) (2) of this subdivision rep-
resents an excess of such inventory value
over the adjusted basis for the property
computed in (a) of this subdivision then
such excess shall be subtracted from
gross income for such taxable year and
shall be treated as a deduction allowed
which is directly connected with carry-
ing on the trade or business of farming
under paragraph (b) (1) d) of § 1.1251-3,

(c) If any deductions for depreciation
are treated as amounts which would have
been allowed in a prior taxable year or
years for purposes of (a) of this sub-
division, such deductions shall be treated
as having been allowed for purposes of
applying sections 1245 and 1250 in the
same taxable year or years and thus in-
cluded in the amount of adjustments
reflected in adjusted basis within the
meaning of paragraph (a)(1) () of
§ 1.1245-2 or depreclation adjustments
within the meaning of paragraph (d) (1)
of §1.1250-2 (as the case may be),

(d) For purposes of this subparagraph
(3), if during a taxable year property
becomes subject to the requirements of
subparagraph (1) (ii) of this paragraph,
it shall be considered subject to such re-
quirements on each day it is held during
such year.

(e) The adjusted basis under (@) of
this subdivision of property of a char-
acter subject to the allowance for de-
preciation shall be its basis for which
deductions may be computed under
section 167.

(v) Ezxamples. The provisions of sub-
division (iv) of this subparagraph may
be illustrated by the following examples:

Ezample (1). On November 28, 1970, 4, an
individual taxpayer, who uses the cach re-
ceipts and disbursements mothed of cccount-
ing and the calendar year s his taxable year,
purchases an immature herd of cattle for
$60,000 in order to develop and hold such
herd for breeding purposes, During 1070 and
1971, no animals in the herd aro bred since
the herd has not reached an acceptable age
for breeding. A currently deducts all expendt-
tures pald or incurred with respect to the
herd. For 1972, A properly clects under cec-
tion 1251 (b) (4) to compute income from the
trade or busin of farming by using in-
ventories and by charging to capital account
all items properly chargeable to capital ac-
count including such expendltures which the
taxpayer may, under chapter 1 of the Code
or regulations prescribed thercunder, other-
wise treat or elect to treat as expendltures
which are not chargeable to capltal sccount.
A inventorles his livestock under the unit-
livestock method. Under the provisiong of
subdivision (iv) (a) of this subparagraph, tho
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adjusted basls of the herd as of January 1.
1972, 15 $103.210 as computed in accordance
with the additfonal facts assumed in the
followiing table:

(1) Cost of acquisition previously
capitalized (cdjusted basis as of

€078 Of 1971) o $£0,000
(2) Expenditurces pald or incurred
during 1870 and 1971 which
must ba capltalized
(a) Foed womcamcaceaa- $31,000
(b) Veterinary feesoo- 7,500
{c) Pasture rental .. 2,259
(d) LabOr e 5, 400
(e) Carrying charges... 1,110
[R T 7141114 £ I, 930
(g) Total 43,210
(3) Adjusted baslst (sum of lines
(1) ond (2)(8))eanemmemcmceeee 103, 210

1 The Is no adjustment for depreclation

which would have been allswed since no ani- -

mal in the herd had reached an acceptable
breading age.

Singe A has changed kis method of account-
ing In order to comply with the election
under cectlon 1251(b) (4), the excess of the
cdjusted basts (co computed), $103,210, over
the adjusted basts os of the close of 1971,
£60,000, or £48210 must be taken into ac-
count, to the extent and in the manner pro-
vided in coction 431. See subdivision (Iv)(b)
of this subparagraph.

Ezample (2). Acsume the came facts as in
example (1). Assume further that on Jan-
ucry 1, 1974, A purchases o herd of 6-
month-old feeder calves for $13,000. During
1974, in connection with such herd, A in-
curred raising costs of $4,000 and carrying
charges of $1,600 which were properly chiarge-
ablo to capital account within the mezaning
of subparagraph (1) (i1) of this paragraph.
A deotermines under his unit-livestock
method that on December 31, 1974, the in-
ventory value of the herd is $17,600. On
2farch 1, 1975, A decldes to uze one-half of
tho herd for breeding pwrpozes with such
part of the herd becoming subject to the
capltalization requirements. On January 1,
1975, the adjusted basis for the animals held
for breeding purpocses, computed under the
provisions of subdivision (iv) (¢) of this sub-
paragraph, is £9,300 (that s, the aggrezate of
one-half of the purchaca price of $13,000 for
tho entire herd of feeder calves, £6,500, one-
half of the carrying charges of $1,600 in-
curred during 1874 in connection with the
entiro herd, £8090, and one-half of the $4,000
of ralsing costs incurred during 1974 for the
entire herd, $2,000). There is no adjustment
for depreclation which would have been al-
lowed oince no animol in the herd had
reached an acceptable breeding age. There-
fore, A as of Jonuary 1, 1973, must under
tho provisions of subdivision (Iv) () (2) of
this subparagraph subtract §3,300 from his
opening inventory value of $17,000. Hovw-
aver, A has not changed his method of ac-
counting with respect to such animals. Under
the provisions of subdivision (iv)(D)¢2) of
this subparagraph, A for 1975 will add $303
to his gross Income (that is, the difference
batveen the adjusted basis for the calves
to bo uced for breeding purposes, $3,300, over
the fnventory value of such animals, $8,500).
Such amount under the provisions of subdivi-
cion (iv) (b) chall ba treated as grozs income
derived from the trade or business of farming
under paragraph (b) (1) of § 1.1251-3.

(4) Time and manner of making elec-
tion—(1) I'n general. The election under
section 1251(b) (4) for any faxable year
bezinning after December 31, 1969, shall
be filed within the time prescribed by lavw
(including extensions thereof) for filing
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. the return for such taxable year. Such
election shall be made and filed by at-
taching o statement of such election
signed by the taxpayer to the return for
the first taxable year for which the elec-
tion is made. The statement shall con-
tain a declaration that the taxpayer is
making an election under section 1251
(b) (4) of the Code and that taxable in-
come from the trade or business of farm-
ing is computed by using inventories-and
by charging to capital account all ex-
penditures paid or incurred which are
properly chargeable to capital account
(including such expenditures which the
taxpayer may, under chapter 1 of the
Code or regulations prescribed there-
under, otherwise treat or elect to treat
as expenditures which are not properly
chargeable to capital account). Addi-
tionally, the statement must contain the
information prescribed by subparagraph
(5) of this paragraph, if applicable.

PROPOSED RULE MAKING

years beginning before January 1, 1954,
or ending before August 17, 1954.

(ii) Additional information.If, in order
to comply with an election made under
subparagraph (1) of this paragraph a
taxpayer (or in the case of a joint return
one or both taxpayers) changes his
method of accounting, then in addition
to- the information required to be filed
under subparagraph (4) of this para-
graph the taxpayer must file on Form
3115 as part of such election all the in-
formation described in paragraph (e) (3)
of §1.446-1 (relating to change in
method of accounting), but the time pre-
seribed in paragraph (e) (3) of § 1.446-1
for filing Form 3115 shall not apply.

(iii) Election made before [the date of
publication in the Federal Register of the
regulations under section 12511, If an
election referred to in subparagraph (1)
of this paragraph was made before [such
datel, and if subdivision (ii) of this sub-

(i) Joint return. If for a taxable year .paragraph applies, then the taxpayer

taxpayers file a joint return under sec-
tion 6013, the electionreferred to in sub-
paragraph (1) of this paragraph must
be made by both such taxpayers in ac-
cordance with the provisions of subdivi~
sion (1) of this subparagraph. If, how-
ever, in such case either of such tax-
payers has for a previous taxable year
made such an election, then only the
texpayer who has not made such elec-
tion is required to comply with the pro-
visions of subdivision (i) of this sub-
paragraph, The taxpayer who previously
made such an election shall attach a
statement to the return specifying the
taxable year for which the election was
made and with whom the election was
filed.

(6) Change in method of accounting,
etc—(1) In general. If, in order to com-~
ply with an election made under section
1251(b) (4), a taxpayer must change his
method of accounting (in computing tax-
able income from the trade or business
of -farming) by placing in inventory a
class of items not previously.treated as
in an inventory or by charging to eapital
account a class of items which had been
consistently treated as an expense or as
part of inventory (see paragraph (e) (2)
(i) (b) of § 1.446-1), the taxpayer will
be deemed to have obtained the consent
of the Commissioner as to such change
in method of accounting solely as to
such items and there shall be taken into
account in accordance with section 481
of the Code and the regulations there-
under those adjustments which are de-
termined to be necessary by reason of
such change solely as to such items in
order to prevent amounts from being
duplicated or omitted. For purposes of
section 481¢a)(2), such change in
method of accounting with respect to
only such items shall be treated as a
change not initiated by the tazpayer
and, thus, under paragraph (a)(2) of
§ 1.481~1, no part of the adjustments re-
quired under section 481 with respect to
such items shall be based on amounts
which are taken into account in comput-
ing income (or which should have been
taken into account had the new method
of accounting been used) for taxable

shall file [not later than 90 days after
such datel on Form 3115 the information
referred to in subdivision (i) of this
subparagraph with the district director,
or the director of the internal revenue
service cenfer, with whom the election
was filed. For this purpose, Form 3115
shall be attached to a statement clearly
identifying the election referred to in
subparagraph (1) of this paragraph and

" the first taxable year to which it applied.

(6) Revocability of election—({) In
general. An election referred to in sub-
paragraph (1) of this paragraph is bind-
ing on the taxpayer (or in the case of
& joint retwrn both taxpayers) for the
taxable year of such election and for all
subsequent taxable years (regardless of
whether they continue to file a joint re-
turn) and may not be revoked except
with the consent of the Commissioner.
Since revocation would constitute a
change in method of accounting, in order
to secure the Commissioner’s consent to
the revocation of such an election and
to a change of the taxpayer’s method of
accounting, all the provisions of para-
graph (e) (3) of § 1.446-1 must be met
including the requirement that Form
3115 must be filed within 180 days after
the beginning of the texable year in
which it is desired to make the change.
See section 481 and the regulations
thereunder (relating to certain adjust-
ments required by such changes).

(il) Revocation of elections made
prior to [the date of publication in the
Federal Register of the regulations un-
der section 12511. If on or before [such
date] an election under secfion 1251
(b) (4) has been mads, such election may
be revoked without permission of the
Commissioner by filing on or before [fhe
90th day after the datel with the district
director or the director of the internal
revenue service center with whom the
election was filed a statement of revoca~-
tlon of an election under section 1251
(b) (4). If such election to revoke is for
a period which falls within one or more
taxable years for which an income tax
return has been filed, amended income
tax returns shall be filed for any such
taxable years for which the computa-

AN

Hon of taxeble income is affected hy
reason of such revocation, )

(e) Transfer of excess deductions
account—(1) Certain. corporate trans-
actions—{) In gencral. Under tection
1251 (b) (5) (A), in the case of o transfer
described in section 1251(d) (3) and por«
agraph (e) (2) of § 1.1251-4 to which see-
tion 371(a) (reloting to exchonpes pur«
suant to certain receivership and banl«
ruptey proceedings), 374(a) (relating to
exchanges pursuant to certain rallrend
reorganizations), or 381 (relating to cox-
ryovers in certain corporate acquisitiony)
applies, the acquiring corporation shail
succeed to and take into account as of the
close of the day of distribution or tronge
fer the excess deductions account of the
transferor. Determinations under this
subdivision shall be made under cub-
divisions (ii), (iii), and v) of thig sub-
paragraph regardless of whether gection
381 applies. For treatment as form recap-
ture property of stock or securities ro-
ceived in certain transfers to controlled
corporations to which section 1251(d) (3)
(but not section 1251(b) (6) (A)) applies,
see section 1251(d) (6) and parapgraph
(f) of § 1.1251-4,

(ii) Aequiring corporation. For pur-
poses of subdivision () of this subporp-
graph, determinations os to which cor«
poration is the acquiring corporation
shall be made under paragraph (b) (2)
of §1.381(a)~-1.

(1) Certain operating rules. For pur~
poses of subdivision (1) of this subparp-
graph, the operating rules of section
381(b) and §1.381(b)~1 chall apply.
Thus, for example, except In the case of
a reorganization qualifying under scotion
368(a) (1) () (whether or not such re-
organization salso qualifies under any
other provision of section 368(a) (1)),
the amount of the excess deductions ag«
count of the transferor shall be com-
puted, as of the close of the date of dis-
tribution or transfer (as determined
under paragraph (b) of § 1.381(b)-1), oy
if the taxable year of the transferor
closed on such date (regardless of
whether the taxable year actunlly closed).
In the case of a reorganization qualify-
ing under section 368(a) (1) (F) (whether
or not such reorgenization also qualifies
under any other provision of scction 368
(2) (1)), the acquiring corporation’s ex-
cess deductions account sholl bo treated
for purposes of section 1251 just as the
transferor corporation’s excess deduc-
tlons account would have been treated If
there had been no reorganization.

(iv) Ezcess deductions account bal«
ance. For purposes of subdivision (1) of
this subparagraph, the amount in the
transferor’s excess deductions account ag
of the close of the date of distribution or
transfer referred to in subdivision dii)
of this subparagraph shall be the amount
in such account determined after making
all the applicable additions and subtrac-
tHons under section 1251(b) (other than
subtractions under peragraph (6) (A) of
section 1251(b) and this subparseraph)
for the taxable year ending (or consid-
ered ending) on such date including o
subtraction by reason of gain (if any)
recognized under section 1251(c) (1) by
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reason. of a disposition which is in part a
sale or exchange and in part & gift trans-
action to which section 1251(d) (1) and
paragraph (a) (2) of § 1.1251-4 apply.

-(2) Certain gifts—(i) In general. If
farm recapture property is disposed of
by gift (including for purposes of this
paragraph in a transaction which is in
part a sale or exchange and in parta gift
or a transaction treated under paragraph
(a) (2) of this section as a gift), and if
such gift is made during any “l-year
period” (described in subdivision (i) of
this subparagraph) for which the “po-
tential gain limitation percentege” (as
computed in subdivision (iii) of this sub-
paragraph) exceeds 25 percent, then the
provisions of subdivision (iv) of this
subparagraph shall apply in respect of
such gift.

(ii) One-year period. For purposes of
this subparagraph, a “l1-year period” is a
period of 365 days beginning on the date
a gift is made by the donor.

(iii) Potential gain Umitation per-
centage. Under this subdivision, the
“potential gain limitation percentage” for
any such 1-year period is a percentage
equal to (a) the sum of the potential
gains (determined as of the first day of
such period) on each item of farm re-
capture property held by such taxpayer
on such first day disposed of by gift by
the taxpayer during such period, divided
by (b) the sum of the potential gains
(determined as of the first day of such
period) on all farm recapture property
‘held by such taxpayer on such first day.

@(v) Allocation ratio. With rgspect to
each gift of property (to which the pro-
visions of this subdivision apply) made
during a taxable year, each donee shall
succeed (at the time the first of such
gifts is made during such taxable year)
to the same proportion of (a) the donor’s
excess deductions account determined, as
of the close of such taxable year of the
donor, after making all the applicable
additions and substractions under sec-
tion 1251(b) (other than subtractions
under section 1251(b) (5) and this para-
graph), as (b) the potential gain (deter-
mined immediately prior to the time the
first of such gifts is made during such
taxable year) on the property (held by
the donor immediately prior to such
time) received by such donee bears to
(¢) the aggregate potential gain (deter-

mined immediately prior to such time) on.

all farm recapture property held by the
donor immediately prior to such time.

(v) Definitions and certain special
rules. For purposes of this subpara-
graph—

(a) The term “potential gain” means
an amount equal to the excess of the fair
market value of property over its ad-
justed basis, but, in the case of land,
limited under paragraph (b) (2) (i) of
§1.1251-1 to the extent of the deduc-
tions allowable in respect of such land
pursuant to an election (if any) under
sections 175 (relating to soil and water
conservation expenditures) and 182 (re-
lating to expenditures by farmers for
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clearing land) for the taxable year of
disposition and the four immediately pre-
ceding taxable years regardless of
whether any such preceding taxable year
begins before December 31, 1969. See sec-
tion 1251(e) (5). .

(b) Property held on a first day of a
1-year period (or at a particular time
during & taxable year) shall be con-
sidered to include property considered
as held by reason of the application of
section 1223, but there shall not be taken
into account, (1) for purposes of com-
puting the potential gain limitation per-
centage for a 1-year perlod, any prop-
erty not actually held during such pe-
riod, nor (2) for purposes of applying
subdivision (iv) of this subparagraph, in
respect of gifts made during a taxable
year, property not actually held during
such taxable year,

(¢) Determinations with respect to
the potential gain of property considered
held (but not actually held) by a donor
on a first day of a 1-year period or at
a particular time during a taxable year
shall be made with respect to such prop-
erty in the hands of the person who
actually held the property on such first
day or at such time, and

(@) If property qualifies as farm re-
capture property on the date a person
disposes of it by gift during a l-year
period (or taxable year) or, when ac-
tually held by such person, on the last
day of such period (or taxable year),
such property shall be considered to be
farm recapture property on each day of
such period (or taxable year).

(vi) Part-sale-part-gift transaction.
If—

(a) A person disposes'of property in
a transaction which is in part a sale or

25027

exchange and in part a gift, then for
purposes of subdivisions (i) (e) and Gv)
(b) of this subparagraph, or

(b) A person receives property in 2
transaction which is in part a sale or ex-
change and in part a gift, then for pur-
poses of making a determination refer-
red to in subdivision (v) (¢) of this sub-
paragraph

the potential gain on the first day of a
1-year period (or at a particular time
during a taxable year) for such person
shall be the amount the potential gain
in the hands of the donee would have
been on such first day (or at such time)
if such donee had received such properfy .
upon such disposition on such first day
(or at such time).

(vil) Joint refurn. For application of
the provisions of this subparagraph with
respect to a taxable year for which a
joint return is filed, see paragraeph (f)
(4) of this section.

(3) Examples. The provisions of sub-
paragraph (2) of this paragraph may be
illustrated by the following examples in
which it is assumed that gll taxpayers
are unmarried individuals.

Ezample (1). The only farm recapture
property A owns 15 a farm, consisting of farm
Iand and certain farm equipment which Is
farm recapture propérty. During the period
involved, there wes no deduction allowable
under cection 175 or 182 to any person ovn-
irg an interest in the form. A, who uces the
calendar year a3 his taxable year, makes o
cerles of glfts of undivided interests in the
farm. In thece circumstances, computations
may be made by reference to percentages of
undivided Interests In the farm. The poten-
tial gain Umitation percentages for each
appliceble 1-year period are computed, in
cccordance with the additional facts as-
sumed, In the toble below:

Date

Scpt. 1,160 Auz.1,1571 Mar.1,1072 Moy 1,1573

Gift to donee.

D E r

(1) Percent of undivided Intcrest In catirs farm en date
dicated:

in; :
(a) Held by A immediately before gt e cvicoannes .

(b) Givenaosglit by A,

8675

: €6%
165

€652

[ oid

1575

(c) Held by A given os gift by A (Uno (b) divided by

(] &)
(d) Givcn os gift by &&mnncr cuch date during )-year
o Q.

12.8%

157

H.B5
0%

16055

Voo
23

on
(¢) Held bfr’ A ghgtn asglft by A aftce cuch date durieg
l-ycczr)?edcd beginning on date (Uns (d) divided by
o (3

12,875

lin

) Held by A given oS gift by A during 1-year ol
( beginning on ﬁaw ('Ilngg(o) pﬁm line (e!i’ yoor gt

(2) Potentinl galn on oll farm recapturo hicld by A:

ecesssessncanas

6%

14.%5%

7

" 10655

a) Ondate.
On dato given as gift during 1-year poriod begtanics
5b}an date (llg'u (1)(f) multiplicd Ly llne'é (u))uf. ..... i
(3) Potential li:aln limitation porcontzge i)
vided by Uno (3) (o))

@y di-

$36,000
$24,600

$140,600
$20,000
C4.355

5125,000
$125,000
1055

o
@

Since the potential gain limitation percent-
age for the l-year period beginning on Sep-
tember 1, 1970, exceeds 25 percent, o portion
of A’s excess deductions cceount, under the
provisions of subparagraph (2) (Iv) of this
paragraph, is suceeeded to by C ard D, Simi-
larly, since such percentage for the 1-year
period bepinning May 1, 1873, cxceeds 25
percent, such provisions apply to the glft
made to F. Since, however, cuch percentace
is 25 perceht or less for all 1-year perleds in
which the gift to E falls (l.e., 26 percent and

14.23 percent for the 1-year perlods begin-
ning, recpectively, on August 1, 1971, and
March 1, 1973) cuch provisions do not apply
to the gift to E.

(1) Under subparagraph (2)dv) of
this paragraph, C, D, and F each succeed
to the proportion of A’s excess deductions
account at each appHeable time as com-
puted, in accordance with the additional
facts assumed, in the table below:
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Since the potential gain limitation percent-
age for the 1l-year perlod beginning on
March 5, 1972 (which perlod does not in-
clude March 5, 1973) exceeds 25 percent, the
provisions of subparagraph (2) (iv) of this
paragraph apply to the gift of property No.
_4 to J. Since, however, such percentage is
25 percent or less for all l-year periods in
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“which the gift on AMarch 5, 1973 of property

No. 5 to K falls, such provisions do not ap-
plyto the gift to B.

(11) Under subparagraph (2) (iv) of this
paragraph, J succceds on March §, 1973, to
the portion of H's excess deductlons account
as computed, in accordance with the ad-
ditional facts assumed, in the tablo below:

Property
Total
No.2 No.4
(@) Potentisl gain as-of Mar. 5, 1972 under part (i) of this examplo (slnco tho first dny
of the 1-year period is the same as the o as the first gift was made during th
taxable year) $15,620 §10,000  $25,000
(2) Allocation percentage (line @), divided by $25,000) Eivi
(3) Excess deduct(ons sccount of He
(2) July1, 1971 $45,000
(b) Amount succeeded to from G on May1, 19 £20,000
(¢) Net Increase for taxable year termined bdom mnklng any subtroctions
under section 1251(b) (5) and thls £3,000
(d) -June 30, 1972 (so determined) (sum (a? (), and (¢)) $100,000
(@) Portion to which J suceeeds (line (2) multiplted by lina (3)(d)) $49,000
(D) June 30, 1972 (line (d), minus line (e . 8&0,01’!

Accordingly, on March 5, 19723 J succeeds to
$40,000 of H's excess deductions account.

) Joini relurn—(1) Joint excess de-
ductions account. If for a taxable year a
taxpayer and his spouse file a joint re-
turn under section 6013, then for such
taxable year each taxpayer shall (Gf
necessary) establish and maintain a
joint excess deductions account. Such
joint excess deductions gccoumt shall
consist of the aggregate of the separately
maintained excess deductions account of
each spouse. A. separately maintained
excess deductions account shall be com-
puted under the rules of paragraphs ()
and (¢) of this section, except that for
each taxable year a joint return is filedq—

(i) The $50,000 amount in the non-
farm adjusted gross income limitation in
paragraph (b) (2) (1) of this section shall
be considered satisfied if the combined
nonfarm adjusted gross income of hoth
spouses exceeds $50,000,

@Gi) The $25,000 amount in the farm
net loss exclusion in paragraph (b)
(2) (i) of this section shall be allocated
between the two spouses in proportion to
the farm net loss of each spouse having
& farm net loss, and

(iii) The separately maintained excess
deductions account of each spouse shall
be reduced, if necessary, below zero, by
the amount of such spouse’s farm net in-
come (computed as if a separate return
were filed) plus the amount of gain
(computed under subparagraph (3) of
this paragraph) which is recognized as
ordinary income under section 1251
(e) (1) in respect of a disposition of farm
recapture property owned by the tax-
payer.

(¢3] Survzmng spouse. For purposes of
this paragraph, a joint return does not
include & return of a surviving spouse (as
defined in section 2 relating to a spouse
who died during either of his two taxable
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years immediately preceding the taxable
year) which is treated as a joint return
of a hushand and wife under section 6013.

(3) Application of excess deductions
account Uimitation in joint return year.
In the case of a taxable year for which
& joint return is filed, the aggregate of
the amount of gain recognized as ordi-
nary income under section 1251(c) (1)
(after applying paragraph (b) (2) (f) and
(3) of § 1.1251--1, if applicable) shall not
exceed the amount in the jolnt excess
deductions account (that is, the asgre-
gate of the separately maintained excess
deductions account of each spouse) at
the close of the taxable year after sub-
tracting from each such separately
maintained account the amount specified
in section 1251(b) (3) (A) and parasraph
(c) (1) (1) of this section as modified by
the rules of this paragraph. For the
amount of limitation for a taxable year
for which a separate return is filed, see
paragraph (b) (4) of this section. For
determinations as to which dispositions
are taken into account for any taxable
year, see paragraph (b) (4) of § 1.1251-1.

(4) Certain gifts—(1) In general. I{
farm recapture property is transferred
as a gift by & spouse to a person other
than g spouse during a taxable year for
which a joint return is filed, the spouses
shall for purposes of applying the provi-
sions of section 1251(b) (5) (B) and para-~
graph (e)(2) of this-section be treated
as & single taxpayer. Thus, under para-
graph (e) (2) of § 1.1251-2, the potential
gain limitation percentage and the pro-
portion for allocating the amount in the
joint excess deductions account to one or
more donees shall be determined by
treating the spouses as a single taxpayer.
However, with respect to each gift by a
spouse, such spouse's sgparately main-
tained excess deductions account shall be
reduced (below zero, if necessary) by the
amount of the joint excess deductions

-
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aecount: balance to which the donee of
such gift succeeded under paragraph (e)
(2) dv) of this section.

() Gift between spouses. If farm re-
capture property is transferred by gift
by one spouse to another spouse during a
taxable year for which a joint return is
filed, such gift shall not affect the bal-
ance in the joint excess deductions ac-
count but ifs affect on the separately
meintained excess deductions account of
each spouse shall be determined as if
separate returns were filed, but only after
applying subdivision () of this sub-
parasraph.

(5) Allocation of joint excess deduc-
tions aeccount upon filing separate re-
turns—(1) In general. If for any reason
a taxpayer and his spouse cease to file a
jolnt return, then except as provided in
this subparagraph the amount of the ssp-
arately maintained excess deductions ac-
count of each spouse as of the close of
the last taxable year for which a joint
return was filed shall ke the amount of
such spouse’s excess deductions account
as of the bezinning of the first taxable
year for which they cease filing a joint
return,

(1) Deficit. I{ under subparagraph
(4)(1) of this paragraph one of the
spouses has a deficit in his separately
maintained excess deductions account as
of the close of the last taxable year for
which a joint return was filed, then as
of the bezinning of the first taxable year
for which they cease fililng a joint
return—

(a) The spouse who had such deficit
shall have an excess deducfions account
of zero, and

(b) The other spouse shall have an ex-
cess deductions account equal to the
amount prescrived in subdivision @) of
this subparagraph minus the amount of
such deficit.

(6) Ezamples. Thne provisions of this
parasraph may be illustrated by the fol-
lowing examples:

Example (1). Accume the come facts 2s in
example (4) of parcgreph (b) (6) of thls cec-
tlon, except thot H ond W file a joint re-
turn under coction €013 and that H has a
farm ned lo2s of only £40,000. Thus, since
theo nonfarm adjusted gross iIncome for calen-
dar gear 1971 was £60,000 for H and 830,000
for W7, thelr combined nonfarm adjusted
gross income exceeds $30,000, thereby satis-
Iying under gubparzgroph (1) (1) of this
paragraph the £50,000 limitation of pora~
greph (D) (2) (1) of this cection. Assume fur-
ther that for 1571 only W mnkes a disposi-
tlon of farm recopnture property (other than
land and cection 1245 property). As a result
of cuch dizposition, W realizes a gain of S14,-
000. Accondingly, for 1971, the saparately
maintained excecs deductions accounts of B
and W, thelr folnt exceis deductions ac-
count, and the treatment of the gain realizad
by W7 on the dicposition of the farm reccp-
turo property ore computed, In cecordonce
with the focts cosumed, In the table belotr:
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Excess deductions sccounts

(1) Balance Jan. 1, 1071

Hs
$10,000

&
$5,000 $15, 0600

(2) Additlons for 1971:
(%) {nrm oot loisig) (Red h (b) (2) () of this sec-
€SS amoun! Aragrap)
¢ zlon as allocated mll)dcr subparagraph (1) (i) of this

paragraph

{¢) Total additionsfor1971

= $40,000

20,000 -

—

'
$10, 000

5,000

20, 000 5,000

Subtractions for 1971

10,000
0

8; Subtotal

(6) Excessdeductions sccountlimitation on gain recog-
xlzized as ordinary income under seetion 1251(c) (1) for

971
(0) Bubtraction for dispositions c¢f farm recapture

roperty: .

(a? Gain to which section 1251(0{(1) applies (com-
uted beforo applying limitation

(b‘)) Limitation (amount in 1ine (6)).c-eccccovmaanean

(c) Galn recognized as ordinary income under section
1251(c) (11?, computed for joint account (lower of line
6(a) or lino 6(b) sublect to tprovlsions as to separ-
ately matntained accounts of

subparagraph (1) (iif) - ...

10,000

14,000

(?) Balance Dec. 31, 1971...

(4,000)

If for 1972, H and W were to file separate
returns, then the separately msaintained ex-
cess deductions account balances as of Jan-
uary 1, 1972, would bhe $26,000 and zero
respectively. See subparagraph (5) (i) of
this paragraph.
§1.1251-3 Definitions relating to sec-
tion 1251.

(a) Farm recapture property—(1) In
general, (1) 'The term “farm recapfure
property” means any property (other
than section 1250 property as defined in .
section 1250(e)) which, in the hands of
the taxpayer is or was property—

(a) Which is described in section 1231
(b) (1) (relating to -business property
held for more than 6 months), section
1231(b) (3) (relating to livestock), or
section 1231(b) (4) (relating to an un-
harvested crop), and .

(b) Which, at the time the property
qualifies under (a) of this subdivision,
is used in the trade or business of farm-
ing (as defined in paragraph (e) of this
section).

{il) Under section 1251(e) (1) (B), the
term “farm recapture property” also
includes—

(a) Property the basis of which in
the hands of the taxpayer is determined
by reference to its basis in the hands of
the taxpayer who was the prior owner
of the property if such property was
farm recapture property within the
meaning of subdivision () of this sub-
paragraph in the hands of such prior
owner, and

(b) Property the basis of which in the
hands of the taxpayer holding such
property is determined by reference to
the basis of other property which in the
hands of such taxpayer was farm recap-
ture property within the meaning of sub-
division (i) of this paragraph.

Thus, for example, farm recapture prop-
erty in the hands of a father given as g
gift to his son is under (@) of this sub-
division farm recapture property in the
hands of the son even if the son does
not use the property in the trade or
business of farming, For a further exam-

ple, if farm recapture property is ex-
changed for other property which quali-
fies for nonrecognition of gain under
sections 1033 and 1251(d)(4) (relating
to involuntary conversion), the prop-
erty received in the exchange is under
(b) of this subdivision farm recapture
property even if it is not used after the
exchange in the trade or business of
farming. For special rule as to property-
received in a like kind exchange or in-
voluntary conversion qualifying as farm
recapture property, see paragraph (d)
(2) of §1.12514.

(dii) Leasehold of farm recapture
property. If property is farm recapture
property under this subparagraph, a
leasehold of such property is also farm
recapture property to the same extent as
described in, and in accordance with the
principles of paragraph (a)(2) of
§ 1.1245-3.

(iv) If property described in subdi-
vision (ii) of this subparagraph is stock
or securities received in certain corpo-
rate transactions described in section
1251(d) (6), see paragraph (f) of
§ 1.12514 for determination as to ex-
tent such stock or securities is farm
recapture property. .

(2) Ezamples. The provisions of sub-
paragraph (1) of this paragraph may be
illustrated by the following examples:

Ezxample (1), On December 15, 1971, A, an
individual calendar year taxpayer engaged-
in the trade or business of farming (as de-
fined in paragraph (e) of this section) ex-
changes in a transaction which qualifies
under -section 1031(a) (relating to an ex-
change of property ‘held for productive use
or Investment) tractor No. 1 which A ac-
quired on March 1, 1971, for tractor No. 2.
Under subparagraph (1)(1) of this para-
graph, tractor No. 1 is farm recapture prop-
erty as the tractor was used in the trade or
business of farming and was held for a
period in excess of 6 months. Under subpara-
graph (1) (ii) of this paragraph, tractor No.
2 is farm recapture property as the basis
of tractor No. 2 in the hands of A is deter-
mined with reference to the adjusted basis
of tractor No. 1.

Ezample (2). Assume the same facts in
example (1). Assume further that A frans-

fers tractor No. 2 to the XX Corpbration solely
in exchange for stoock in X In & trancaction
which qualifies under scotion 361, Under
the provisions of subparagraph (1) (4l) of
this paregraph, tractor No. 3 {3 farm roe
capture property in the handy of X ond X's
basis for such property is dotermined under
section 362(a) by reference to ity basly In
the hands of A. Under subparagraph (1) (lv)
of this paragreph, the stoclk recelved by A
is farm recapturo propoerty.

(b) Farm mnet loss—(1) In general.
The term “farm net loss” means the
amount by which—

(1) The deductions allowed or allow-
able for the taxable year by chapter 1
of subtitle A of the Code which ate di-
rectly connected with the carrying on
of the trade or business of farming,
exceed .

(ii) The gross income derlved from
such tra.deor business.

(2) Disposition of farm recaplure
property. For purposes of subparasraph
(1) of this paragraph, no gain or loss
(regardless of how treated) resulting
from the disposition of ferm recapture
property shall be taken into account,
except that under subparogroph (1) (i)
of this paragraph gain upon disposition
of such property which is recornized ng
ordinary. income by reason of seotion
1245(a) (1) shall be taken into account.
Thus, for example, if land used in the
trade or business of farming were dig«
posed of and gain of $3,000 weos realized,
then none of such gain would be talken
into account in computing farm net loss
and farm net income even if all or &
portion of such gain is recognized og
ordinary income by reason of section
1251(c) (1), section 1252(a) (1), or both,
If such land were disposed of at a loss,
the result would be the same. See paro-
graph (d) (1) () of this section with
respect to the exclusion of gain or loss
from the disposition of farm recapture
property from the computation of non-
farm adjusted gross income.

(3) Amount of deduction under sec-
tion 172(a) atiributable to farm net logs,
@) If all or 2 portion of & net operating
loss (within the meaning of seotlon 172
(¢)) for a taxable year is absorbed in
another taxable year as e carryover or
carry back, then for purposes of determ-
mining the amount of deductions re-
ferred to in subparagraph (1) (1) of this
paragraph for such other taxable year
the portion of the amount absorbed in
such other taxable year which is attribu-
table to amounts directly connected with
the carrying on of the trade or business
of farming shall be an amount equal to
the amount absorbed, multiplied by o
fraction the numerator of which is the
amount of the farm net loss for the tax«
able year the net operating loss arose and
the denominator of which is the amount
of the net operating loss for such yenr.

(ii) No portion of & farm neb lozs
added to the excess deductions account
in the year a net operating loss arosoe (or
which would have been added to such
account but for the application of the
$25,000 or $12,500 form net lozs oxclu-
sion under paragraph (b) (2) () or (4)
@) (b) of § 1.1251~2) shall be taken into
account under subparagraph (1) (1) of
this paragraph in any other taxable year,
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~ Accordinglygthe same farm nef loss shall
not be added to the.excess.deductions
account more than once and a farm net
loss for any taxable year shall not be
‘subject to the $25,000 or $12,500 exclu-
sion more than once.

(iii) If a net operating loss for a cur-
rent taxable year attributable in whole
or part to 2 farm net loss is carried back
and absorbed in a preceding taxable year
no redetermination shall be made with
respect to () the amount of gain recog-
nized as ordinary income under section
1251(c) (1) and paragraph () of
§ 1.1251-1 in any taxable year preceding
the current taxable year, and (b) the
amount of the faxpayer’s excess deduc-
tions account allocated under paragraph
(e) (2) of § 1.1251-2 to a donee as of the
close of any taxable year preceding the
current taxable year. .-

(4) Special. rules as to estates and
trusts. In the case of an estate or trust,

- computations of amounts under this
paragraph shall be made without regard
to any deductions under section 651 or
661. If on the termination of an estate
or trust the beneficiaries succeeding to its
property are allowed a deduction under
section 642(h) (relating to unused loss
carryovers and excess deductions on
termination available {0 beneficiaries),
‘to the extent the carryover or excess de-
duction is attributable to a farm loss it
shall have the same character in the
hands 6f the beneficiary as in the hands
of the estate or trust. The amount of a
carryover or of excess deductions from a
particular taxable year of an estate or
trust succeeded to umder section 642(h)
shall be allocated between amounts at-
tributable to a farm net loss and other
amounts in the same proportion as the
farm net loss for such year bears to the
amount of such carryover or of excess

. deductions. If there is more than one
beneficiary, the total farm net loss suc-
ceeded to by all the beneficiaries shall
be allocated to each beneficiary in pro-

portion to the deduction of each under.

section 642(h).

(¢) Farm net income. The term “farm
net income” means the amount by which
the amount referred to in paragraph (b)
(1) G of this section exceeds the
amount referred to in paragraph (b) (1)
(1) of this section.

(@) Nonfarm adjusted grossincome or
loss—(1) Nonfarm adjusted gross in-
come. The term “nonfarm adjusted gross
income” means adjusted gross income
(taxable income in the case of a tax-
payer other than an individual) com-
puted without regard to—

(1) Income or deductions taken into
account in computing farm net loss and
farm net income,

(1) Gains and losses (regardless of
how treated) resulting from the disposi-
tion of farm recapture property, and

(iii) In the case of an estate or trust,
the principles of paragraph (b) (4) of
this section, to the extent applicable,

. shall apply.

(2) Elecling small business corpora-
tion. (1) A nonfarm loss, for purposes of
paragraph (b) (3) of § 1.1251-2 (relating
to limitations on additions to excess de-
ductions account) of an electing small
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business corporation is an excess of de-
ductions over income computed in the
manner prescribed in subparasraph (1)
of this paragraph.

(i) Under subparagraph (1) of this
paragraph, the nonfarm adjusted pross
income of a shareholder of an electing
small business corporation is computed
by including amounts distributed as
dividends, and amounts treated under
section 1373(b) as distributed as a
dividend, to such sharcholder and by
including the portion of such corpora-
tion’s net operating loss allowed under
section 1374 as a deduction to such share-
holder. For rules applicable in determin-
ing whether such corporation must make
an addition to its excess deductions ac-
count, see paragraph (b) (3) of § 1.1251-2.

(e) Trade or business of farming—(1)
In general. For purposes of section 1251,
the term “trade or business of farmineg”
includes any trade or business with re-
spect to which the taxpayer may com-
pute gross income under §1.01-4, ex-
penses under § 1.162-12, make an clec-
tion under section 175, 180, or 182, or use
an inventory method referred to in
§ 1.471-6.

(2) Horse racing. If a taxpayer is en-
gaged in the raising of horses, including
horses which are bred or-purchased, then
for purposes of section 1251 the term
“trade or business of farming” also in-
cludes the racing of such horses by the
taxpayer. Thus, for example, if o tax-
payer purchases & yearling and develops
it to the racing stage, the term “trade
or business of farming” includes the
racing of such horse.

§ 1.1251—4 Exceptions and limitations.

(a) Ezxceplion Jor gifts—(1) General
rule. Section 1251(d) (1) provides that
no gain shall be recognized under sec-
tion 1251(c) (1) upon a disposition by
gift. For purposes of this paragraph, the
term “gift” shall have the same mean-
ing as in paragraph () of §1.1245-4
and, with Tespect to the application of
this paragraph, principles fllustrated by
the examples of paragraph (2)(2) of
§ 1.1254—4 shall apply. For reduction in
amount of charitable contribution in
case of a gift of farm recapture prop-
erty, see section 170(e) and the rezula-
tions thereunder.

(2) Disposition in part a sale or ez-
change and in part a gift. Where a dis-
position of farm recapture property is in
pdrt a sale or exchange and in part o
gift, the amount of gain recomized as
ordinary income under section 1251(c)
(1) shall not exceed—

(i) In the case of farm recapture
property other than land, the excess of
t;ht:1 amount realized over adjusted basls,
an
(i) In the case of land, the lower of
the amount in subdivision (1) of this
subparagraph or the potential gain (a3
defined in paragraph (b) (2) (1)) of
§1.1251-1).

(3) Treatment of land in hands of
transferee. See paragraph (g) of this
section for treatment of transferce in
the case of a disposition to which this
paragraph applies.

(4) Ezamples. The provisions of this
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paracraph may be lustrated by the fol-
lowing examples: -

Example (1). A, o calendar year taxpayer,
makes one dicposition of farm recapture
property dwring 1676, On March 2, 1876, A
makes o gift to B (alco o calendar year tax-
payer) of o pareel of land which he had
acquired on January 15, 1871. On the daote
of such disposition, the excecs of the falr
market value (0€5,000) over the adjusted
basls of the land ($£0,900) is $25,000 and the
sum of the deductions allowable In respect
¢f cuch land undcr soctions 175 and 182 is
£21,000 for 1071 and £3,000 (attributable to
1075). for the taxable yeor of disposition and
the four fmmediately preceding taxable years.
‘Thus, tho potentint gain (23 defined In pora-
groph (b) (2) (11) of § 1.1251-1) 15 Himited to
£3,000. At the cnd of 18970 (after making the
cnplicable addit{ons ard subtractions under
coction 1251(b) (2) and (3)(A)), there Is a
balance In AG excess deductions cecount of
£25,000. However, upon making the gift, A
recoznizes no galn under saction 1251(c) (1)
or ceetion 1252(a) (1). Sco subparagraph (2)
(1) of this paracraph and paragraph (a) (1)
of § 1.1252-2, For treatment of the land in the
hands of B, cce example (1) of paracraph
(g) (3) of this cection. For efect of the gift
on the exeess deductions accounts of A and
B, ceo paragraph (e) (2) of § 1.1251-2.

Ezample (2). Accsume the cam2 facts as in
examnle (1), except that A transfers the
land to B for $59,030. Thus, the galn realized
i £10,000 (amount reallzad, £50,000, minus
edjusted bacls £40,000), and A has made a
gift of §15.000 (foir market value, $55,000,
minus amount rezlized, £50,000) . Since under
subparcgraph (2) (11) of this parasroph, the
potentinl galn (£3,000) 1s lower than the pain
renlized (810,090), the gain to which section
1251(c) (1) cowld apply is Umited by sub-
paracraph (2) (11) of this paragraph to £3,499.
Thus, s A has £25.000 in his excess daduc-
tlons account, £3,000 is recoznized os ordi-
nary income under coction 1251(¢c) (1). See
eznmple (2) of parograph (a) (4) of §1.1252-2
for computation of paln of $7,000 which 1s
recognized o3 ordinary income by A under
cectlon 1252(a)(1). For treatment of the
land In the hands of B, cee example (2) of
paragraph (g) (8) of this coction.

(b) Exceplion for transfers et death—
(1) Gemneral rule. Section 1251(d) (2)
provides that, except as provided in see-
tion 691 (relating to income in respect
of a decedent), no gain shall be recoz-
nized under section 1251(¢c) (1) upon 2
transfer at death. For purposss of this
paragraph, the term “transfer at dezth”
shall have the same meaninz 2s in
paragraph (b) of §1.1245-4 and, with
respect to the application of this para-
graph, principles ustrated by the ex-
amples of paragraph (b) (2) of § 1121454
chall apply.

(2) Treatment of land in hands of
transferee. X o5 of the date a person
acquires land which is farm recanture
property from a decedent such person’s
basts is determined, by reason of the
application of section 1014(2), solely by
referenge to the fair market value of the
property on the date of the decedent’s
death or on the applicable date pro-
vided in section 2032 (relating to alter-
nnte yaluation date), then on suzh date
the potential gain in respect to such
land is zero.

(¢) Certain corporate transactions—
(1) Limitation on amount of gain. Under
section 1251(d) (3), upon a transfer of
property described In subparagraph (2)
of this paragraph, the amount of gain
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recognized as ordinary income by the
transferor under section 1251(c) (1) shall
not exceed an amount equal to the ex-
cess (if any) of (1) the amount of gain
recognized to the transferor on the trans-
fer (determined without regard to sec-
tion 1251) over (i) the amount (if any)
of gain recognized as ordinary income
under section 1245(a) (1). For purposes
of this subparagraph, the principles of
paragraph (c¢) (1) of § 1.1245-4 shall ap-
ply. Thus, in case of a transfer of both
farm recapture property and property
other than farm recapture property in
a single transaction, the amount real-
ized from the disposition of the farm
recapture property (as determined in a
manner consistent with the principles
of paragraph (a) (5) of § 1.1245-1) shall
be deemed to consist of that portion of
the fair market value of each property
acquired which bears the same ratio to
the fair market value of such acquired
property as the amount realized from
the disposition of farm recapture prop-
erty bears to the total amount realized.
The preceding sentence shall be applied
solely for purposes of computing the por-
tion of the total gain (determined
without regard to section 1251) which
is eligible to be recognized as ordinary
income under section 1251(c) (1). Section
1261(d) (3) does not apply to a dispo-
sition of property to an organization
(other than a cooperative described in
" section 521) which is exempt from the
tax imposed by chapter 1 of the Code.

(2) Transfers covered. The transfers
referred to in subparagraph (1) of
this paragraph are transfers of farm re-
capture property in which the basis of
such property in the hands of the frans-
feree is determined by reference to its
basis in the hands of the transferor by
reason of the application of any of the
following provisions:

(i) Section 332 (relating to distribu-
tions in complete liquidation of an 80-
percent-or-more controlled subsidiary
corporation) . For the application of sec-
tion 1251(d)(3) to such a complete
liquidation, the principles of paragraph
(¢) (3) of §1.1245-4 shall apply. Thus,
for example, the provisions of subpara-
graph (1) of this paragraph do not apply
to a liquidating distribution of farm re-
capture property by an 80-percent-or-
more controlled subsidiary to its parent
if the parent’s basis for the property is
determined, under section 334(b) (2), by
reference to its basis for the stock of the
subsidiary.

(ii) Section 351 (relating to transfer
to corporation controlled by transferor).

(iii) Section 361 (relating to ex-
changes pursuant to certain corporate
reorganizations).

to ex-

(iv) Section 371(a) (rela,ting‘
changes pursuant to certain receivership
and bankruptey proceedings).

(v) Section 374(a) (relating to ex-
changes pursuant to certain railroad
reorganizations). -

(3) Partnerships. For the application
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of section 1251 to partnerships, see
paragraph (e) of this section.

4) Treatment of land in hands of
transferee. See paragraph (g) of this
section for treatment of transferee in
the case of a disposition of land to which
this paragraph applies.

(5) Ezxamples. The provisions of this
paragraph may be illustrated by the
following examples:

Ezxample (1). (1) A, an Individual calendar
year taxpayer, makes one disposition of farm
recapture property during 1971. On Janu-
ary 20, 1971, A transfers farm recapture
property (other than land and section 1245
property), having an adjusted basis of
$22,000, to corporation M In exchange for
stock in M worth $35,000 plus $15,000 in cash
in a transaction qualifying under section 351.
Thus, the amount realized is $50,000, and
the gain realized is the excess of the amount
realized, $50,000, over the adjusted basls,
$22,000, or $28,000. Without regard to section
1251, A would recognize gain of $15,000 under
section 351(b), and M’s basis for the farm
recapture property would be determined
under section 362(a) by reference to its basis
in the hands of A, Assume further that the
balance in A’s excess deductions account
(after making the applicable additions and
subtractions under sectfon 1251(b) (2) and
(3) (A)) at the close of 1971 1s $20,000. Thus,
since such balance in the excess deductions
account ($20,000) is lower than the galn
realized ($28,000), if subparagraph (1) of
this paragraph did not apply, gain of $20,000
would be récognized as ordinary Income
under section 1251(c) (1). However, subpara-
graph (1) of this paragraph limits the
amount of gain to be recognized as ordinary
income under section 1251(c) (1) to $15,000.

(1i) If, however, A transferred the farm
recapture property to M solely in exchange
for stock worth $50,000, then, because of the
application of subparagraph (1) of this
paragraph he would not recognize any
gain under section 1251(c) (1) If, instead,
A transferred the farm recapture prop-
erty to0 M in exchange for stock worth
$25,000 and $25,000 cash, only $20,000 (the
emount of such balance in the excess
deductions account) of the gain of $25,000
recognized under section 351(b) would be
recognized as ordinary income under section
1251(c) (1). The remaining $5,000 of gain
recognized under section 351(b) may be
treated as gain from the sale or exchange
of property described in section 1231. In the
hands of M, the property received from A is

farm recapture property under the provisions -

of paragraph (a) (1) (i1) of § 1.1251-3. For
treatment of the property received by A in
such transaction, see section 1251(d) (6) and
paragraph (f) of this section.

Example (2). Assume the same facts as in
subdivision (i) of example (1), except that
the farm recapture property is section 1245
property. Assume further that $5,000 is
recognized as ordinary income under section
1245(a) (1), and that as of the close of 1971,
A has a balance of $15,000 in his excess de-
ductions account (after making the appli-
cable additions and substractions under sec~
tlon 1251(b) (2) and (3) (A) which, under
paragraph (b) of §1.1251-3, is computed by
treating the $5,000 of gain to which section
1245 applies as gross income derived from
the trade or business of farming). The
amount of gain recognized as ordinary in-
come under section 1251i(c) (1) is $10,000,
computed as follows:

(1) Amount of galn under soctlon 1261 (o)
(1) (determined without regard'to subparase
graph (1) of this paragraph):
(a) Portion of gain realized
($28,000) in excess of amount
recognized as ordinary incomse

under section  1245(a) (1)
(65,000) $23, 000
(b) Excess deductions account
balance - 15,000
(c) Lower of (8) OF (b)ucauuaua 15,000
(2) Limitation in subparagraph
(1) of this paragraph:
(a) Gain recognized (deter-
mined without regerd to sece
tlon 1251) ———— 15, 000
(b) Minus: Gein recogmized ng
ordinary income under section
1245(2) (1) mic e 6,000
(c) DIUIerence ... e ——— « 10,000
(3) Lower of line (1) (¢) or llne
(2) (c) e 10,000

(d)_ Limitation for lil:e kind exchunges
and involuntary conversions—(1> Gen«
eral rule. Under section 1251(d) (4), If
farm recapture property is disposed of
and gain (determined without regard to
section 1251) is not recognized in whole
or in part under section 1031 (relating to
like kind exchanges) or section 1033 (re«
lating to involuntary conversions), then
the amount of gain recognized as ordi=
nary income by the transferor under sce«
tion 1251(e) (1) shall not oxceed an
amount equal to the excess (If any) of
(i) the amount of gain recognized on
such disposition (determined without
regard to section 1251) over (1) the
amount (if any) of goin recognized as
(()lxl'c)imary income under section 1245(q)

(2) Special rule. In the case of a trang~
action to which subparagraph (1) of thiy
paragraph applies, property acquired
which is not used in the trade or business
of farming shall be treated as farm re-
capture property if (i) it is qualifying
property under section 1031 or 1033, ag
the case may be, and (1) under section
1251(e) (1) (B) and paragraph (a) (1) (1)
of §1.1251-3 such property would also
qualify as farm recapture property if it
were treated as farm recapture property
because the acquired property would
then have a basis determined with refer«
ence to the adjusted basis of farm recap-
ture property.

(3) Ezxamples. The provisions of sube-
paragraphs (1) and (2 )of this para~
graph may be illustrated by the follow-
ing examples:

Ezample (1). (1) A, an {ndividual enlendar
year taxpayer, owns g hotrd of brecding cattle
having an adjusted basls of 76,000 whioh he
acquired on March 30, 1068. On Maroh 16,
1970, the entire hord is destroyed by o blize
zard and on March 20, 1070, A recelvey ine
surance proceeds of £90,000. Thus, tho gain
realized is 815,000 (that is, the exeess of the
amount realized, $90,000, over tho adjfusted
basis, $75,000). A makes no other disposition
of farm recapture property during 1970. Ag«
sume that had the herd been sold at ity foly
market value on March 15, 1970, no pgain
would have beon recognized as ordinery ine
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come under ‘§étion 1245(a) (1). As of the
close of 1970, A has a balance of 812,000 in
his excess deductions account (after making
the applicable additlons and substractlons
‘under section 1251(b) (2) and (3)(&)).
Thus, since the balance in the excess deduc-
tions account, $12,000, is lower than the gain
realized, $15,000, the amount of gain which
would be recognized under section 1251(c)
(1) (determined without regard to subpara-
graph (1) of this paragraph) would be
$12,000.

(il) Assume further that A spends $72,000
of the insurance proceeds to purchase an-
other breeding herd, $10,000 to purchase
stock in the acquisition of control of a cor-
poration which owns property similar or
related in service or use to the destroyed
breeding herd, and retains cash of £8,000.
Both of the acquisitions by A qualify under
section 1033(2) (3) (A), and A properly elects
under section 1033(a) (3) (A) and the regula-
tions thereunder to limit recognition of gain
to0 $8,000 (that is, the amount by which the
amount realized from the conversion, $90,000
exceeds the cost of the stock and other prop-
erty acquired to replace the converted prop-
erty, $72,000 plus $10,000). Thus, since $8,000
js the amount of gain which would be recog-
nized under section 1033(2).(3) (determined
without regard to section 1251), and since
that amount is lower than the gain of $12,000
which would be recognized under section

1251(c) (1) (determined without regard to
subparagraph (1) of this paragraph), under
subparagraph (1) of this paragraph the
amount of gain recognized under section 1251
(c) (1) is limited to $8,000. The stock pur-
chased for $10,000 qualifies under the special
rule of subparagraph (2) of this paragraph as
‘farm recapture property.

Ezample (2). (i) A, an individual calendar
year taxpayer, owns land which he hed
acquired on March 7, 1970, having an ad-
justed basis of $48,000, and a fair market
Yalue of $67,500. On January 15, 1975, A, 8s
a result of & condemnation action, recelves
$67,500 (its fair market value) for the land.
The aggregate of the deductions allowable
in respect of such land under sections 175
and 182 is $18,000, with $5,000 of such ag-
gregate attributable to 1970 and 813,000 of
such aggregate attributable to 1975 and the
four preceding taxzable years. Thus, the po-
tential gain (as defined in paragraph

“(b)(2) (1) of §1.1251-1) is limited to
$13,000, since that amount is lower than
$19,500 (the excess of the fair market value
of the land, $67,500, over its adjusted basis,
$48,000). The gain realized by A is also
$19,500. At the end of A’s taxable year (after
making the applicable additions and sub-
tractions under section 1251(b) (2) and
(3) (4)) there is a balance of $21,000 in the
excess deductlons account of A. Since the
potential gain, $13,000, is lower than both
the excess deductions account balance,
$21,000, and the gain realized, $19,500, A
would recognize $13,000 as ordinary income
under section 1251(c) (1) (determined with-
out regard to subparagraph (1) of this
paragraph).

(ii) Assume further that A spends the
entire amount received, $67,500, to purchase
stock in the acquisition of control of a
corporation which owns property similar or
related in service or use to A's condemned
land which gqualifies under section 1033
(2) (3) (A), and A propexly elects under sec-
tion 1033(a)(3)(A) and the regulations
thereunder to limit recognition of gain to
zero (that is, the amount by which the
amount - realized from the conversion,
$67,500, exceeds the cost of the stock ac-
quired to replace the converted Iland,
$67,500). Thus, since no gain would be rec-
ognized under section 1033(a)(3) (deter-
mined without regard to section 1251),

under subparagraph (1) of this paragraph,
no gain is recognized under section 1251

PROPOSED RULE MAKING

‘(¢) (1). The stock purchused for £67.500
qualifies under the special rule of subpara-
graph (2) of this paragroph as farm recap-
ture property. See example (1) of parograph
(d) (2) of §1.1252-2 for a computation of
gain reco, as ordinary income under
section 1252(a) (1).

Erample (3). B, an individual calendor
year taxpayer, owns a herd of breeding cattle
having an adjusted basis of §25,000 which
he acquired on March 30, 1870. On March 165,
1976, the entire herd is destroyed by o bliz-
zard and on Afarch 20, 1976, B recelves in-
surance proceeds of £90,000. Thus, the gain
realized Is $65,000 (that Is, the excess of the
amount realized, $90,000, over the cdjusted
basis, §25,000). B makes no other dispesition
of farmx recapture property during 1976. B
spends $60,000 of the Insurance procceds to
purchase another breeding herd and re-
tains cash of £30,000. The acquisition by B
qualifies under sectlon 1033(a)(3) (A), and
B properly elects under sectlon 1033(a) (3)
(A) and the regulations thercunder to Iimit
recognition of gain to £30,000 (that is, tho
amount by which the amount realized from
the converslon, £90,000, exceeds the cost of
the property acquired to replace the con-
verted property, $60,000). Assume that the
amount of recognized under cection
1245(z) (1) is $20,000, and that a5 of the
close of 1976 B has a balance of $160,000 in
his excess deductions account (after moking
the applicable additions and subtractions
under section 1251(b) (2) and (3) (A) which,
under paragraph (b) of §1.1251-3, I5 com-
puted by treating. the $20,000 of gain to
which sectlon 1245 applies s gross income
derived from the trade or business of farm-
ing)./The amount of recognized o5 ordl-
nary income under section 1251(c)(1) 1ia
$10,000, computed as follows:

(1) Amount of gain under section
1251(c) (1) (determined with-
out regard to subparagraph (1)
of this ph):

(a) Portlon of gain Tealized
(865,000) in excess of amount
TeCog as ordinary in-
come under section 1245(a) (1)
(820,000) $45, 000

(b) Excess deductions account
balance

100, 000
(c) Lower of (8) or (b)eeaecaua 45, 000

(2) Limitation in subparagraph
(1) of this paragraph:

(a) Gain recognized (determined
without regard to section
1251) -.

(b) Minus: Gain re zed 03
ordinary income under cection
1245(a) (1)

(c) Difference

(3) Lower of line (1)(¢) or lne
) (e) 10, 0600

(4) Application to single disposition
of jarm recapture property of one class
and property of different class. (1) If
upon a sale of farm recapture property
of one class gain would be recognized
under section 1251(c) (1), and if such
farm recapture property together with
property of a different class or classes is
disposed of in a single transaction in
which gain is not recognized in thole or
in part under section 1031 or 1033 (with-
out regard to section 1251(c) (1)), then
rules consistent with the prineiples of
paragraph (d) (6) of § 1.1250-3 (relating
to gain from disposition of certain de-
preciable realty) shall apply for purposes
of allocating the amount realized to each
of the classes of property disposed of and

for purposes of determining what prop-
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erty the amount reclized for each class
consists of.

(i) For purpozes of this subpara-
graph, tha classes of property other than
farm recapture property are (a) section
1245 property, (b) section 1250 property,
and (¢) other property.

(i) For purposes of this subpara-
graph, the classes of farm recapture
property are (@) land, (b) farm recap-
ture property other than land which is
section 1245 property, and (¢) farm re-
capture property other than land which
is not section 1245 property.

(5) Treatment of farm recapture prop-
erly received in like Lind exchange or
involuntary conversion of Iand. See para-
craph (£)(4) of this section for treat-
ment of farm recapture property re-
celved upon o disposition of land in a
transaction described in subparagraph
(1) of this paragraph.

(e) Partnerships. [Reservedl

(f) Property transferred to controlled
corporation. [Reserved]

() Treatment of land received by
transferce in a disposition by gift and
certain taz-free transactions—(1) Gen-
eral rule. If farm recapture properiy
which is land is disposed of in a trans-
action which is elther a gift to which
paragraph () (1) of this section applies,
or a completely tax-free transfer to
which paragraph (c) (1) of this section
azppus, then for purposes of section
1251—

() The aggrezate of the deductions
allowable under sectiops 175 and 182
in respect of the langd in the hands of the
transferee immediately after the disposi-
tion shall be an amount equal to the
amount of such aggrezate in the hands
of the transferor immediately before the
disposition,

(ii) Upon a subsequent disposition by
the transferee (including computation
of potential gain as defined in paragraph
(b) (2) (1) of §1.1251-1), such deduc-
tions in the hands of the transferee shall
be treated as having been allowable with
respect to the transferee in the same tax-
able year they were allowable to the
transferor, and shall for purposes of this
paragraph be referred to as the annual
layers of allowable section 175 and 182
deductions, and

(iif) If the taxable years of the frans-
feror and transferee regularly end on
different dates, then the aggregate of
such deductions allowable for each tax-
able year with respect to the transferor
shall be treated in the hands of the
transferee as constituting the annual
layer for the transferee’s taxable year
in which the taxable year of the frans-
{eror regularly ends.

(2) Certain particlly tex-free trans-
fers. If farm recapture property which is
land is disposed of in a transaction (for
purposes of this paracraph referred to as
the “firs transaction”) which either is
in part a sale or exchange and in part 2
cift to which paragraph (a)(2) of this
section applies (for purposes of this para-
graph referred to as a “bargain sale”)
or is o partially tax-free transfer to
which paragraph (c) (1) of this section
upp}les, then for purposes of section
1251—

FEDERAL REGISTER, VOL. 36, NO. 249—TUESDAY, DECEMBER 28, 1971



25034

(i) The land received by the transferee
shall consist of an “old element” and a
‘“new element”,

(ii) In respect of the old element im-
mediately after the first transaction, the
ageregate of the deductions allowable
under sections 175 and 182 (which shall
pass over in annual layers as described
in subparagraph (1) (i) of this para-
graph) in respect of the land which are
attributable to such old element shall
be an amount edual to the amount of
such aggregate in the hands of the trans-
feror immediately before the first trans-
action, minus the aggregate of the gain
recognized under section 1251(c) (1)
(and section 1252(a) (1), if applicable)
by the transferor upon the first trans-
action,

(iif) (@) 'The amount of such gain rec-
ognized under section 1251(e¢) (1) by the
transferor upon the first transaction
shall reduce (in the order of the oldest
annual layers first) the annual layers
of the aggregate of the allowable section
175 and 182 deductions in a 5-year period
which consists of the taxable year of
such disposition and the four immed-
iately preceding taxable years, and (D),
after applying (a) of this subdivision,
the amount of such gain recognized
under section 1252(a) (1) by the. trans-
feror upon the first transaction shall re-
duce (in the order of the oldest annual
layers first) the annual layers of the
ageregate of the allowable (regardless
of whether allowed) section 175 and 182
deductions in the 10-year period ending
with such disposition,

(iv) If the taxable years of the trans-
feror and transferee regularly end on
different dates, then the aggregate of the
deductions allowable for each taxable
year with respect to the transferor shall
be treated in the hands of the transferee
as constituting the layer for the trans-
feree’s taxable year in which the taxable
year of the transferor regularly ends,

(v) Immediately after the first trans-
action, the transferee’s adjusted basis
for the property shall be allocated be-
tween the old element and the new
element—

(a) In the case of a bargain sale, in
the proportion that (1) the portion of
the fair market value of the property
transferred as a gift (.e., the excess of
its fair market value over the purchase
price) bears to (2) the portion of the
property not transferred as a gift G.e,
the purchase price), and

(b) In the case of property transferred

in g partially tax-free transfer to which
paragraph (c) (1) of this section applies,
in the proportion that (1) the portion of
the fair market value of the property
recelved as consideration without recog-
nition of gain, bears to (2) the portion
of the fair market value of the property
received with recognition of gain,

(vi) If the land is subsequently dis-
posed of by the transferee (for purposes
of this subparagraph referred to asin a
“second transactidbn’),

PROPOSED RULE MAKING

(a) The amount realized in the case of
& sale, exchange, or involuntary conver-
sion (or the fair market wvalue of the
property in the case of any other
disposition),

(b) The amounts of any net capital
improvements in respect of the property
between the first and second transac-
tions, and

(¢) The aggregate of the deductions
allowable in reéspect of the property under
sections 175 and 182 for the period be-
tween the first and second transactions

shall each be allocated (in the case of
the amount in (¢) of this-subdivision, in
annual layers) to the old element and
the new element in proportion to the
adjusted basis of each such element im-
mediately after the first transaction, and
upon the second transaction the amount
of gain which shall be recognized as
ordinary income under section 1251(c)
(1) shall be the sum of the separately
computed gains for each element, com-
puted under the rules of this subpara-
graph, but only to the extent not in
excess of the balance in the excess de-
ductions account of the transferor in the
second transaction at the close of his
taxable year (after making the applica-
ble additions and subtractions under
section 1251(b) (2) and (3) (A)), and

(vil) If the balance referred to in sub-
division (vi) of this subparagraph in the
excess deductions account is lower than
the sum of the separately computed gains
for each element, the gain recognized as
ordinary income under section 1251(c)
(1) shall be considered to be recognized
in respect of the elements in the order of
age, the oldest element first.

(8) Ezxamples. The provisions of sub-
paragraphs (1) and (2) of this paragraph
may be illustrated by the following
examples:

Ezample (1). Assume the same facts as In
example (1) of paragraph (a) (4) of this sec-
tion. Therefore, on the date B receives the
land in the gift transaction, under subpara-
graph (1) (1) and (i) of this paragraph, the
aggregate of the deductions allowable under
sections 175 and 182 in respect of the land
in the hands of B is the amount in the hands
of A, $24,000, and for purposes of applying
section 1251 upon a subsequent disposition
by B (including the computation of potential
gain) such deductions in the hands of B
shall be treated as allowable in the same year
as they were allowable to A. Thus, in respect
to the land in the hands of B, the annual
layers of allowable section 1756 and 182 de-
ductions are $21,000 and $3,000 for 1971 and
1975 respectively. ’

Ezxample (2). Assume the same facts as in
example (2) of paragraph (a) (4) of this sec-
tion. Therefore, under subparagraph (2) (1)
of this paragraph, on March 2, 1976, the date
B recelves the land in the part-sale-part-
gift transaction, it consists of an old ele-
ment and & new element. Since B paid
$50,000 for the entlre parcel of land, an
amount in excess of A’s adjusted basls, B's
adjusted basis for the land Is £50,000. Under
subparagraph (2) (v) of this paragraph, B's
adjusted basis is allocated to the old element
and the new element in the proportion that

. the fair market value of the portion recelved

by B as & gift, $16,000 (l.0,, tho excers of tho
fair market value, $65,000, over tho purchaso
price, $60,000), boara to the falr morl:et vatue
of tho portion received by B as a purchase
(l.e., the purchase prico), £50,000. Thuy, B's
adjusted basis for tho old element 13 $11,638,
te, £50,000, multiplled by tho ifractien
$16,000/(3515,000 plus $60,000), and By ade
Justed basis for the new element {3 £38,443,
i.e, $50,000, multiplled by tho fraction,
$60,000/($156,000 plus $50,000) . The agpropgato
of the allowable section 176 and 183 deducs
tlons in respect of the old element of tho
land in the hands of B, detormined o9 of
the date of recelpt by B, Is $14,000 (tho
aggregate In the hands of A, $24,000, which
is composed of $21,000 for 1971 ond $3,000
for 1975, reduced by the sum of the gain
recognized as erdinary Income under scction
1251(c) (1), £3,000, and under scotion 1252
(a) (1), $7,000). Sco subparagraph (2) (11) of
this paragrapi and examplo (2) of paragroph
(8)(4) of §1.1252-2. Under subpararraph
(2) (111) (&) of this paragroph, none of tho
83,000 in the annual layors of ceotion 178
and 182 deductions allowable to A for tho
taxable year of disposition ond the 4 pros
ceding years pass over to B sitico such £3,000
Is equal to the amount of geln recopnlued
as ordinary income to A under scotion
1251(c) (1).

Ezomple (3)(1). Assumo the came fooly
as in example (2) of this subparegroph, o«
cept that A acquired tho Innd on Jonuary 15,
1972, the agpgregate of the ceotion 176 aned
182 deductions allowable to A way $14,000,
and such aggrezato §4,000 ig attributable to
1976 while the remaining 010,000 i3 ottribe
utable to 1974, Since a3 of March 9, 1076,
tho date of the part-salo-part-glit troansag-
tlon, the amount of such agpregato, $14,000,
is lower than the excess, §25,000, of the folr
market value of the land over its adjusted
basis, the potential peln on tHe property 18
$14,000. Since the galn realized on tho iy«
position, $10,000, is lower than the potentlal
goln, $14,000, and also lower than tho bale
ance In A’s excess deductions cocount at the
end of 1976 (after malking the applicablo
additions aend subtractions under ccotlont
1251(b) (2) and (3)(A)), ©£25,000, tho
amount of galn recognized a9 ordinsry ine
come under section 1251(0) (1) 13 equol to
tho entire pain roalized, $10,000, Undor subs«
paragraph (2) (111) () of this paragraph, tho
earliest annual layer (1974) of the nllowable
section 176 and 182 deductions of A 19 ro«
duced to zero (oggregate for 1974, 10,000,
minus galn recognized os ordinary incomo
under section 1261(c) (1), $10,000) and cinco
no gain is recognized oy ordinary income by
A under section 1252, A's ecnnual layer of ale
lowable section 176 snd 182 deductiony for
1976 passes over 10 B,

(i1) Assume further thet B malkey o single
disposition of farm recapture property durs=
ing 1980. Onx Decembor 16, 1080, B golly the
land for $80,000 (its fair market value), and
during the time B holds the 1and the egpre«
gate of the deductions sllowablo under ceg-
tions 176 and 182 i3 (9,000 with $3,000 of
such aggregate attributable to 1076, 500 of
such aggregoto attributablo to 1977, 01,600
of such aggregato attributable to 1078, (2,600
of such eggregate attributable to 1970, and
the remalning £1,600 of such eggrerato nte
trihutable to 1930. In addition, B malkes neb
capital improvements on the land which in«
creaso its basis by £4,000, On tho gale of tho
parcel of land, B recognizes ¢aln of $10,000
as ordinary incomo under section 1261 (o) (1),
computed in accordance with, subparograph
(2) of this paragroph, on tha hasls of tho
further facts assumed in the table below:
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Total oM New

clement elemeat

(1) Allocation ratig for Unes (2) (a) &nd (¢), and (3)(c):
basis-immt tely after first transaction

(a) Adjusted edia
(b) Percent

00,050 $1,038  £53,402
R a6

(2) Gain realized upon disposition ofland in second transaction:

£50,030  SIS,404 51,833

(a) Amount realized (fair market value), as allocated
(b) Adjusted basis after first tr: tion

o Ale

0,000 11,558
! 3

(c) Net capital improvements, as allocated O3 3,007
(d) Gain realized (line (2) (2) minus sum of lines (2) (b) 81d (€))caaceerncmnaeann. 23,00 6,003 19,007
(3) Annuallayers of allowable section 175 and 182 deductlons for 1380 and four preced-

ing taxable years for purposes of section 1251, as allocated: N
(a) 1976 annual layer which passes over to B 4,03 4,000 0
(b) Allowable yearly to B:

1976 3,000 ..

1977. 413

1978 ‘1’, ..

1979, 2,100

1989,

(c) Aggregate ofline (b) allocated
(d) Aggregate of l